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INTRODUCTORY COMMENTS 

1. In MY VOTE COUNTS NPC v MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES AND OTHERS [2018] ZACC 17 (Referred 

to in these heads as the “MY VOTE COUNTS matter” or as “MY VOTE 

COUNTS”) (at paragraph 29), the Constitutional Court (MOGOENG 

MOGOENG CJ presiding) said the following with reference to section 

19(3)(b) of Constitution:  

“…. the section addresses the fundamental right every 

citizen has ‘to stand for public office and, if elected, to hold office.’ 

Our Constitution does not itself limit the enjoyment of this right to 

local government elections. The right to stand for public office is tied 

up to the right to ‘vote in elections for any legislative body’ that is 

constitutionally established. Meaning, every adult citizen may in 

terms of the Constitution stand as an independent candidate to be 

elected to municipalities, provincial legislatures or the national 

assembly. The enjoyment of this right is not and has not been 

proscribed by the Constitution. It is just not facilitated by legislation. 

But that does not mean that the right is not available to be enjoyed 

by whoever might have lost confidence in political parties. It does in 

my view, remain open to be exercised whenever so desired, 

regardless of whatever logistical constraints might exist” 

2. The issue in this matter is whether or not this finding in MY VOTE 

COUNTS is correct and, if so, what relief should be granted. 

3. The Appellants wish to stress at the outset that they have no desire to be 

a disruptive force in relation to the coming elections. They would also like 

to apologise for the inconvenience that the Honourable Members of this 

Court have been subjected to in having to deal with a matter of such 
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national importance at such short notice. As stated in the MY VOTE 

COUNTS judgment (at paragraph 32) 

… The future of the nation largely stands or falls on how elections 

are conducted, who gets elected into public office, how and why 

they get voted in. Only when transparency and accountability 

occupy centre stage before, during and after the elections may hope 

for a better tomorrow be realistically entertained” 

4. The Appellants, either personally or through the organizations that they 

represent, speak for a wide range of South Africans from all walks of life, 

from all races and backgrounds, including the poorest of the poor. All of 

the people behind this application have one thing in common - As with 

many other South African’s, they are desperate for change in our country 

and for the “better tomorrow” referred to by the Honourable Chief Justice 

in MY VOTE COUNTS. 

5. Above all else the Appellants stand for peaceful change through dialogue 

and consensus. To that end and following in the footsteps of a Dr Michael 

Louis1, the Appellants have since September 2018, done everything in 

their power to prevail upon the Respondents and other interested parties 

to enter into a judicially supervised mediation so as to seek solutions to 

the important issues that arise in this matter, including finding ways of 

overcoming the logistical constraints referred to in MY VOTE COUNTS. 

                                            
1 Although Dr Louis is not a member of the First Appellant he does furnish it with advice from time 
to time 
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6. It is clear from the papers that were filed in the Michael Louis matter2 that 

the Third Respondent, who is the only party that has steadfastly refused 

to enter into a mediation, was in fact not aware of how facilitative 

mediation works because it may have received bad advice in this regard. 

7. For these reasons a detailed affidavit was filed in the court a quo by Mr 

Oscar Siwali the co-founder of the Mediation Foundation for Peace and 

Justice. 3In his affidavit Mr Siwali: 

7.1. Explained that he has been a committed activist for peace and 

dialogue and that he had helped to usher in our peaceful democracy 

in 19944;  

7.2. Stated that he had done mediation and peace work in many 

countries including South Sudan, Burundi, Ghana, Kenya, 

Swaziland, Lesotho, Malawi, Democratic Republic of the Congo 

(DRC), Rwanda, and Tanzania. 5 

                                            
2 This was an application for similar relief as that claimed in the independent candidate  application. 
Copies of the papers in that matter are annexed to the answering affidavits in case number 
17223/18. 
 
4 See Paragraph 3 of his affidavit in case number 17223/18  
5 See Paragraph 3 of his affidavit in case number 17223/18 
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7.3. Explained how facilitative mediation works, after expressing his 

concern that many legal representatives and even members of the 

judiciary, do not understand the process6 

7.4. Expressed the view that mediation has the ability to resolve all kinds 

of issues in an expeditious and efficient manner including the issues 

that arise in case number 17223/187   

7.5. Cautioned that the outstanding issues regarding the electoral 

system needed to be resolved as soon as possible and that  

“International experience, especially in Africa, shows that violence, 

unrest, the destruction of property and even death can follow in 

post-election conflict.”8  

7.6. Explained why the parties would have nothing to lose and 

everything to gain if they embark upon facilitative mediation in order 

to overcome the problems that could otherwise arise9 since 

mediation has an amazing ability to produce solutions even in 

situations where the parties to conflict can see no way forward.10 

                                            
6 See Paragraph 6-12 of Siwali’s affidavit in case number 17223/18 
7 See Paragraph 12.1 of Siwali’s affidavit in case number 17223/18 
8 See Paragraph 12.6 of Siwali’s affidavit in case number 17223/18 
9 See Paragraphs 12 to 22 of Siwali’s affidavit in case number 17223/18 
10 See Paragraphs 12 of Siwali’s affidavit in case number 17223/18 
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8. It bears emphasis that none of the allegations in Mr Siwali’s affidavit were 

disputed. The Third Respondent has nevertheless remained resolute in 

its refusal to embark upon a mediation in this matter.  

9. This is regrettable since it has resulted in the constitutional crisis that our 

country is now faced with. It is very sad that this has been caused by the 

Third  Respondent as the very statutory body that is entrusted with: 

9.1. The task of overseeing our countries elections, and  

9.2. The responsibility of ensuring that elections are free and fair and 

take place in accordance with the requirements of our constitution. 

10. The Appellants repeat that they remain open to any proposals that the 

Third Respondent or any of the other Respondents may have in order to 

find ways of overcoming a constitutional crisis in our country. Second 

Appellant however remains anxious that she be allowed to stand as an 

independent candidate in the coming elections if this is at all possible. 

RELIEF PRAYED FOR  

11. The Appellants pray for an order that this Honourable Court:  

Grant them leave, as a matter of urgency, to appeal directly to the 

Honourable Court against the decision of Justice Desai ADJP in 

Western Cape High Court (the WCHC) Case number 17228/18;  
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Allow the Applicant's appeal, setting aside the decision of the WCHC 

of 17 April 2019.  

Grant an order that, the omission in the Electoral Act to regulate the 

position of individuals to stand for election to the National Assembly 

or the provincial legislatures otherwise than through party lists, is 

unconstitutional and invalid; 

Directing Parliament to forthwith take all necessary steps to remedy 

the invalidity set out above, and to ensure that the Second Appellant 

and all other adult South African citizens that so desire are able stand 

for election (otherwise than through party lists) to the National 

Assembly and provincial legislatures as soon as possible. 

Granting the Appellants such further and/or alternative relief as the 

Honourable Court deems appropriate 

Directing the Respondents to pay the Appellants costs, including the 

costs of two counsel as well as the costs of the proceedings before 

the Cape High Court.  

12. The Appellants have specifically not prayed for an order that this 

Honourable Court must postpone the elections. Depending upon the 

submissions made to the Honourable court by other parties including the 

IEC, this may however be an unavoidable outcome of the Court’s 

decision. Appellants contend that in that event, this Honourable Court 

does have the inherent power to order such a postponement in the 

interests of justice. 

FACTUAL BACKGROUND 
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13. The relevant facts are contained in the supporting affidavits that were 

filed in WCHC case number 17228/18, the Annexures thereto including 

a chronology of events.  

14. The following facts deserve special attention. 

14.1. The electoral system that applied to the election of members of the 

National Assembly and provincial legislatures when the Constitution 

was promulgated (on 18 December 1996) and commenced (on 4 

February 1997) was an exclusive political party system, meaning that 

adult citizens could only be elected to Parliament through political 

parties.  

14.2. In this regard Annexure A to Schedule 6 of the Constitution contained 

elaborate provisions amending Schedule 2 to the previous (interim) 

Constitution. These provisions only made provision for political 

parties to contest national and provincial elections. 

14.3. It however bears emphasis that this, exclusive political party system, 

was never meant to be permanent. This is clear from: 

14.3.1. Item 6(3)(a) of Schedule 6 to the Constitution which reads: 

“Despite the repeal of the previous Constitution, Schedule 

2 to that Constitution, as amended by Annexure A to this 
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Schedule, applies to the first election of the National 

Assembly under the new Constitution.” 

14.3.2. Item 11(1)(a) of Schedule 6 to the Constitution, which 

reads: 

“Despite the repeal of the previous Constitution, Schedule 

2 to that Constitution, as amended by Annexure A to this 

Schedule, applies to the first election of a provincial 

legislature under the new Constitution.” 

14.4. The fact that an exclusive political party system was only intended to 

apply to the first election of the National Assembly and provincial 

legislatures that took place under the New Constitution appears to 

have been overlooked for many years. It was also erroneously the 

basis for the Second Respondent’s opposition of this matter and for 

the Court’s Judgement in MAJOLA V THE STATE PRESIDENT OF 

THE REPUBLIC OF SOUTH AFRICA [2012] ZAGP JHC 236) (The 

Majola matter) and upon which the Court a quo relied in arriving at 

its decision.  

14.5. These errors are dealt with further in these Heads of Argument under 

the heading “Argument” below.  

14.6. On 20th March 2002, Cabinet resolved that an Electoral Task Team 

(the ETT or Van Zyl Slabber TT) be established to “draft the new 

electoral legislation required by the Constitution”. 
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14.7. The ETT’S report was tabled in 2004.  In paragraph 1 of its report 

(known as the Van Zyl Slabber report) the ETT, after citing the 

aforementioned items 6(3)(a) and 11(1)(a), noted that: 

“The provisions of the final Constitution relating to an electoral 

system do not, however extend beyond the 1999 elections”.  

14.8. It is clear from a perusal of the Van Zyl Slabber report that: 

14.8.1. It gave due consideration to the ‘controlling constitutional 

parameters’ and specifically to the provisions of Section 19 

of the Constitution11; 

14.8.2. The majority placed much emphasis on the need for an 

electoral system to foster “accountability”12 and the 

importance of “putting a face to a party”13; and 

recommended a system which “would align the electoral 

systems for all three spheres of government and could 

allow for independent candidates to participate in 

elections14” 

                                            
11 See paragraph 4.2.2.2 
12 See paragraph 4.3.5 
13 See paragraph 4.3.5.4 
14 See paragraph 4.4.2 
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14.9.   The recommendations contained in the VAN Zyl Slabber report 

were never implemented. Instead it appears as if the Electoral Act 

was amended by the insertion of Section 57A (by Section 15 of Act 

34 of 2003) which provides only for an exclusive political party 

electoral system. The words in Section 57A, that Schedule 1A applies 

“in general to elections for the National Assembly and provincial 

legislatures…”, suggests that even in these provisions an exclusive 

political party electoral system is not envisaged. We will give further 

consideration to the meaning of the words “in general” later. 

14.10. On 30th October 2012, judgement was delivered by the Honourable 

Mr Justice Mokgoatlheng in the South Gauteng High Court in the 

matter of MAJOLA v THE STATE PRESIDENT OF THE REPUBLIC 

OF SOUTH AFRICA [2012] ZAGP JHC 236) (The Majola matter). 

The applicant in the Majola matter: 

14.10.1. also claimed that the electoral system was 

unconstitutional because it does not permit independent 

candidates to stand for election to the National Assembly 

and provincial legislatures as provided for in Section 

19(3)(b) of the Constitution;  

14.10.2. prayed for an order that the election which preceded the 

application should be declared unconstitutional and for new 

elections to be held. 
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14.11. It is clear from a perusal of the Majopla judgment (paragraphs 30 to 

33) that the learned judge in that matter overlooked the fact that the 

exclusive political party system envisaged by Schedule 6 and 

Annexure A of the Constitution was intended to be temporary only 

and that it was no longer applicable. 

14.12. In November 2017, the High Level Panel Report on the Assessment 

of Legislation and the Acceleration of Fundamental Change report 

(The Motlante Report) was tabled. The panel: 

14.12.1. Recognised the need for an electoral system that would 

“enable citizens to exercise their constitutionally 

guaranteed right to stand for public office independently at 

national and provincial level” stating that “this is not possible 

under the current system”15.  

14.12.2. Made a number of recommendations concluding (on 

page 527) that “The most fundamental recommendation 

relate(s) to the institutional reform of Parliament to make it 

more effective in holding government to account for its 

performance.16” 

                                            
15 On page 526 at the top of the page 
16 On page 527 
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14.13. More than a year and a half has gone by since the Motlante report 

was tabled emphasizing the need for Parliament to prioritise changes 

to the electoral system so that citizens could exercise their 

constitutionally guaranteed rights to stand for the National Assembly 

and provincial legislatures.  For reasons that have not been explained 

it appears as if nothing meaningful has been done since to implement 

these changes. 

14.14. On 5th December 2017, Dr Michael Louis (Louis) launched an 

application for direct access to the Constitutional Court, claiming the 

same relief as is claimed by the Appellants in these proceedings. 

14.15. On 2nd May 2018, the application for direct access was declined  

14.16. On 21st June 2018, this Honourable Court handed down its judgment 

in MY VOTE COUNTS. 

14.17. On 20th July 2018, Louis and others brought an application under 

case number 12822/18 in the Cape High Court. In Part A they prayed 

for an order directing Respondents to attend an urgent pre-mediation 

meeting. Part B prayed for relief similar to that claimed by Appellants 

in this matter. The IEC was the only responded that refused to 

participate in a mediation process. 
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14.18. The Louis application was opposed by the IEC on the basis that the 

matter was not urgent and on 23rd July 2018, the WCHC upheld this 

objection and struck the application from the roll. 

14.19. On 27th July 2018, Louis addressed a letter to the IEC again seeking 

a mediation. 

14.20. On 8th August 2018, the IEC declined Louis invitation to mediate. 

14.21. On 17th September 2018, the Appellants made a similar request for 

the Respondents to participate in a mediation procedure before a 

judge of the Cape High Court.  This request was also refused by the 

IEC. 

14.22. On 17th November 2018, Appellants launched the application in case 

number 17223/18 to the WCHC claiming the following relief:  

“Condoning the Applicants’ failure to comply with the forms and 

procedures as set out in the Rules of Court and Practice 

Directives and granting them leave to bring this application as 

a matter of urgency in accordance with the provisions of 

Uniform Rule 6(12) of the Rules of Court. 

Declaring that section 57A and Schedule 1A to the Electoral 

Act 73 of 1998 (“the Electoral Act”) are unconstitutional and 

invalid; 

Declaring that the omission in the Electoral Act to regulate the 

position of individuals who stand for election to the National 
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Assembly or the provincial legislatures otherwise than through 

party lists is unconstitutional and invalid; 

Directing Parliament to forthwith take all necessary steps to 

remedy the invalidity set out in paragraphs 2 and 3, and to 

ensure that the Second Applicant and all other adult South 

African citizens that so desire are able stand for election 

(otherwise than through party lists) to the National Assembly 

and provincial legislatures in 2019; 

Directing that the costs of this application are to be paid jointly 

and severally by those respondents who oppose it;” 

14.23. In the Notice of Motion, the Appellants requested that the matter be 

set down for hearing on 10th October 2018. 

14.24. On 29th November 2018, Appellants applied for leave to amend the 

relief claimed in their Notice of Motion by replacing “in 2019” with the 

words “as soon as possible” in the last line of the third paragraph. 

14.25. On 15 January 2019, the Appellants’ attorney addressed a letter to 

all registered political parties and furnished them with copies of the 

papers in this matter. In the letter the Appellants’ attorney:  

14.25.1. Advised all registered political parties about the 

application; 

14.25.2. Invited them to intervene as parties in the matter, and 
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14.25.3. Invited them to attend a meeting to be held on 

Wednesday 6th February 2019 in a parliamentary 

committee room for purposes of discussing the best way 

forward. None of the registered political parties decided to 

join in the proceedings. 

14.26. On 6th February 2019, the meeting took place. It was attended by 

thirteen registered parties all of whom were in agreement that the 

application should be proceeded with.17 

14.27. The matter was set down on the semi-urgent role to be heard on 7th 

March 2019. 

14.28. On 7th March 2019, Desai ADJP, despite Appellants objection, 

postponed the hearing until 27 March 2019 to afford certain 

mainstream political parties a further opportunity to intervene. None 

of the political parties intervened. 

14.29. On 27th March 2019, the matter was heard by Desai ADJP. Although 

the learned judge advised the parties that he would require two 

weeks within which to deliver his judgment, he postponed the matter 

                                            
17 See Affidavit by Attorney Merlin Titus, Annexure ARA1 to the Replying Affidavit (OLD PAGE 472) 
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for three weeks before delivering a thirteen-page judgment, which will 

be dealt with in detail below. 

14.30. On 11th April 2019, and even before the court a quo delivered its 

judgment, the Appellants, (realising that whatever the outcome, it 

would be critically important for this matter to come before this 

Honourable Court as a matter of extreme urgency) through their 

attorney addressed a letter to the Chief Justice for directions.  

14.31. On 17th April 2019, Desai ADJP delivered his judgment dismissing 

the application. 

14.32. On 18 April 2019, the Appellants applied for leave to lodge an urgent 

appeal directly to this Honourable Court against the judgment of 

Desai ADJP.  

14.33. On 24 April 2019, the parties received notice of set down of this 

matter for 2nd May 2019 and directions for the filing of papers. 

14.34. 2nd May 2019  is the date that has been allocated for the hearing of 

this matter. 

14.35. 8TH May 2019 is the scheduled date for National and Provincial 

Elections. 
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DIRECT ACCESS 

15. It is trite that direct access to this Honourable Court is an extraordinary 

procedure that should only be granted in exceptional circumstances. The 

Appellants contend that such circumstances exist and that the following 

compelling reasons exist for granting such relief in the instant case: 

15.1. The constitutional issues that are present in this matter are of the 

utmost importance. These include the following fundamental human 

rights that are enshrined in the Bill of Rights: 

15.1.1. The right to freedom of association;  

15.1.2. The right to vote;  

15.1.3. The right to make political choices;  

15.1.4. The right to campaign for a cause;  

15.1.5. The right to stand for political office and if elected to hold 

that office;  

15.1.6. The right to be a member of the National Assembly or 

provincial legislatures;  
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15.1.7. The right to elections that are free and fair and that comply 

with the Constitution.  

The right to expect the state, including all of the 

Respondents in these proceedings, to respect, protect, 

promote and fulfil the aforementioned rights in the Bill of 

Rights. 

15.2. At stake in these proceedings18 are also the rights of each and every 

South African citizen to: 

15.2.1. live in a democratic and open society in which government 

is based on the will of the people; 

15.2.2. a country in which the quality of life of all citizens is 

improved and which frees the potential of every citizen; 

15.2.3. build and be a part of a united and democratic South Africa 

able to take its rightful place as a sovereign state in the 

family of nations; 

15.2.4. public administration that abides by the basic values and 

principles set out in Section 195 of the Constitution, 

                                            
18 According to the Preamble to the Constitution 
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including high standards of professional ethics; efficiency; 

responsiveness to people’s needs, (also of marginalized 

groups such as the First Nation Peoples); transparency 

accountability; and broad representation. 

15.3. It is indeed difficult to imagine a case in which more and greater 

constitutional issues could arise than those which must be 

considered in this matter.  

15.4. It can for these reasons not be gainsaid that this matter has a bearing 

on the soundness of our constitutional democracy and is of the 

utmost importance to our country and to each and every citizen.   

15.5. The chronology of events referred to above makes it clear that 

despite every effort on the part of the Appellants to expedite this 

matter by seeking consensual solutions, no time is left for this matter 

to enjoy the attention of any other court.  

15.6. Given that the elections are just ten days away it is imperative and in 

the interests of justice for this matter to be heard directly by this 

Honourable Court. and for this to happen as soon as possible. 

URGENCY 
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16. The urgency of this matter is self-evident. What needs to be avoided at 

all cost is for elections to take place that may later be declared invalid.  

17. The Appellants are all on record to say that they will assist in any way 

possible to prevent this from happening.  

18. They do however urge this Honourable Court to be mindful of the 

aforementioned cautionary remarks of Mr Oscar Siwali, a highly 

reputable and experienced peace negotiator who has overseen elections 

in other parts of Africa that international experience, especially in Africa, 

shows that violence, unrest, the destruction of property and even death 

can follow in post-election conflict.19 

19. An urgent solution must accordingly be found that will prevent this from 

happening in South Africa.  

PROSPECTS OF SUCCESS AND ARGUMENT 

20. The grounds upon which it is contended the Court a quo erred are set out 

in the affidavit that was filed in support of the application for leave to 

appeal directly to this Honourable Court. In summary the Appellants 

contend that the WCHC erred in the following respects:  

                                            
19 See Paragraph 12.6 of Siwali’s affidavit in case number 17223/18 
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20.1. The WCHC erred (in paragraphs 20 to 28 of its judgment) in not 

following the decision in MY VOTE COUNTS and preferring the obiter 

dictum in RAMAKATSA AND OTHERS v MAGASHULE AND 

OTHERS 2013(2) BCCR 202 CC. (RAMAKATSA) In this regard: 

20.1.1. The WCHC erred in finding (in paragraph 22) that the extent 

of the references that this Honourable Court made to 

independent candidates “is utterly irrelevant” and “does not 

make it a ratio” that ought to take preference over the obiter 

dictum in RAMAKATSA;  

20.1.2. The court ought to have found that in MY VOTE COUNTS 

this Honourable Court: 

(a) specifically considered who the people are to whom 

the disclosure requirements in relation to funding 

applies;  

(b) decided that this applies to the people referred to in 

section 19(3)(b) of the Constitution; and 

(c) held that the disclosure requirements apply to both 

political parties and to independent candidates that 

stand to be elected to the National Assembly and to 

provincial legislatures.   
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20.1.3. In this regard it bears emphasis that in MY VOTE COUNTS 

the court a quo had held that the disclosure requirements 

only applied to independent candidates standing for 

election in local government elections.  

20.1.4. In its order this Honourable varied that order so as to make 

the disclosure requirements applicable also to independent 

candidates that stand for election to the National Assembly 

and to provincial legislatures.  

20.1.5. This Honourable Court’s findings in relation to the meaning 

of Section 19(3)(b) were for these reasons part of the ratio 

for the Court arriving at the decision that it did.  

20.1.6. In contrast, RAMAKATSA dealt only with the rights of 

citizens to participate in the activities of political parties and 

the comments that were made must be seen in this light. 

Viewed in context the dictums made in RAMAKATSA ought 

never to have taken precedence over the decision that this 

Honourable Court arrived at in MY VOTE COUNTS and the 

reasons that it advanced for arriving at the order that it 

made.  

20.1.7. The WCHC erred in finding (in paragraph 27) that  MY 

VOTE COUNTS had revealed for the first time in twenty 
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years that the electoral system has been in breach of the 

Constitution.  This is not only legally irrelevant since, if 

correct, it does not derogate from the legal validity of the 

decision that the Court arrived at.  In view of the facts set 

out above, the statement made by Desai ADJP is also 

factually incorrect, since the need for change to the 

electoral system in order to make it constitutionally 

compliant was recognised as far back as 2004 in the Van 

Zyl Slabber report and re-iterated in 2017 in the Motlante 

report. Parliaments inaction in taking care of its 

Constitutional duties can, in any event not deprive 

independent candidates of their constitutional rights. If 

anything, this simply heightens the need for urgent judicial 

intervention in this matter. 

20.1.8. The WCHC erred in finding (in paragraphs 28 and 29) that 

the MY VOTE COUNTS judgment gives rise to “certain 

difficulties”. Read in its entirety the judgment of this 

Honourable Court makes perfect sense.   

20.2. The WCHC correctly (in paragraph 18) found that in the Majola 

matter, Mokgoatlheng J had considered and rejected an almost 

identical application on the basis that the Constitution entrenches a 

party system. 
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20.3. The WCHC however erred in finding that the Majola matter was 

correctly decided. 

20.4. In this regard the WCHC ought to have held that the Majola matter 

was incorrectly decided since, as mentioned above it was premised 

on the basis that Item 1 of Annexure A of Schedule 6 of the 

Constitution was still applicable. (See Paragraph 30 to 33 of the 

judgment in the Majola matter) 

20.5. In this regard the WCHC ought to have held that the learned judge in 

the Majola matter had made a fundamental mistake and that his 

decision was wrong and could not be relied upon. This is because as 

mentioned above, in terms of items 6(3)(a) and 11(1)(a) of Schedule 

6 to the Constitution (and upon which the judgement in the Majola 

matter was based), the aforementioned provisions were no longer 

applicable when the Majola judgment was delivered.  

20.6. This confirms that when the new Constitution was drafted an 

exclusive party-political system was never intended to extend beyond 

the initial elections. 

20.7.  The WCHC also erred (in paragraph 17) in accepting the historical 

context provided by the Speaker of the National Assembly since the 

Speaker also erred in failing to have regard to the fact that the 

drafters of the Constitution deliberately intended that an exclusive 
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political party political electoral system would, by virtue of the 

aforementioned items 6(3)(a) and 11(1)(a), only be temporary. 

20.8. The WCHC (in paragraph 6) erred in finding that Appellants 

representatives were not entirely clear whether or not their clients 

were advocating a geographic constituency-based system. In this 

regard it was made clear to the Court a quo from the very outset that 

the Second Applicant and other people wanted to stand as 

independent candidates in terms of section 19(3)(b) in order to 

advocate causes on a national and provincial basis as provided for 

in Section 19(1)(c) of the Constitution. It was explained that there was 

no need for geographic demarcation of constituencies to be made 

before independent candidates could exercise these rights. 

20.9. The WCHC erred in deciding (in paragraph 7 to 10) that Section 

19(3)(b) rights could easily be exercised by independent candidates 

either by joining or forming political parties. In this regard the WCHC 

ought to have found that: 

20.9.1. The formation of a political parties in terms of Section 15 of 

the Electoral Commission Act, Act 51 of 1996 read with 

Regulations 2; 3 and 4 make it impossible for adult South 

African citizens to, in this way, stand for public office as 

independent candidates; 
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20.9.2. Section 26 of the Electoral provides that: 

A party may contest an election only if that party- 

(a) Is a registered party; and 

(b) Has submitted a list of candidates in terms of section 

27  

20.9.3. Other legislative provisions relating to political parties 

(Sections 27; and 28 of the Electoral Commission Act) 

assume that political parties will be made up of more than 

one person;   

20.9.4. The rights of independent candidates to promote causes in 

which they have a strong belief will be rendered nugatory if 

they cannot stand and promote these causes as 

independent candidates in their own names; 

20.9.5. It is very costly to stand as a political party placing this 

beyond the means of most South Africans that wish to stand 

as independent candidates; 

20.9.6. As members of multi-member political parties, individuals 

are obliged to follow the party line and cannot vote their own 
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consciences, a factor that would discourage many from 

exercising their constitutional right to stand; 

20.9.7. The low placement of individuals on party lists by party 

leaders will, for the reasons already mentioned, in many 

instances result in individuals being deprived of their 

constitutional right to stand for the National Assembly or 

provincial legislatures;  

20.10. In this regard the WCHC further erred in not having due regard to the 

finding of this Honourable Court in MY VOTE COUNTS [at 

paragraphs 31 and 32] that exercising section 19(3)(b) rights via 

political parties does not promote the values and principles enshrined 

in the Constitution, especially those enunciated in section 195(1)(d) 

and (f).  

20.11. The WCHC ought in this regard to have had due regard to the fact 

that independent candidates standing in their own names are more 

accountable to the will of the people and ought to have been guided 

by the following passage in MY VOTE COUNTS: 

“[32] …… The future of the nation largely stands or falls 

on how elections are conducted, who gets elected into 

public office, how and why they get voted in. Only when 

transparency and accountability occupy centre stage 

before, during and after the elections may hope for a 

better tomorrow be realistically entertained”. 
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20.12. The WCHC erred in finding (in paragraph 10) that “the Applicant’s 

case was that the present system is not as good as the system they 

would prefer”. The learned judge ought to have found that the 

applicant’s case was that the present system was invalid since it did 

not accord with the provisions of Section 19(3)(b) of the Constitution.  

20.13. In this regard it was the Appellants’ contention during oral argument 

that it was the omission in the Electoral Act to regulate the position 

of individuals who stand for election to the National Assembly or the 

provincial legislatures otherwise than through party lists, that was 

unconstitutional and invalid.  

20.14. The WCHC found (in paragraph 13) that Section 19(3)(b) “does not 

necessarily mean what the Applicants contend”. It is not clear what 

the WCHC meant when including the words “not necessarily”. If it 

was intended to convey that the Appellants were wrong in their 

interpretation then, it is respectfully submitted that the WCHC erred.  

20.15. The WCHC erred (in paragraph 14) in finding that a multi-party 

system of democratic government does not include the right of 

independent candidates to stand for public office.  The preamble to 

the Constitution does not refer to an exclusive multi political party 

system and the WCHC ought in the premises to have found that a 

multi-party system of democratic government includes the right of 

independent candidates to stand as expressly stipulated for in the 
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case of local government elections. The WCHC further erred in not 

having regard to the express qualifications in Sections 46(1)(d) and 

105(1)(d) of the Constitution that members of the National Assembly 

and provincial legislatures are to be elected in accordance with an 

electoral system that results “in general” in proportional 

representation.  

20.16. The learned judge further erred in not having regard to other 

provisions of the Constitution in interpreting Section 19(3)(b). These 

include: 

20.16.1. The provisions of the Preamble to which reference has 

already been made above 

20.16.2. Section 1 of the Constitution which provides that:  

The Republic of South Africa is one, sovereign, democratic 

state founded on the following values: 

(a) Human dignity, the achievement of equality and the 

advancement of human rights and freedoms, 

(b) Non-racialism and non-sexism, 

(c) Supremacy of the constitution and the rule of law, 

(d) Universal adult suffrage, a national common voters 

roll, regular elections and a multi-party system of 
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democratic government, to ensure accountability, 

responsiveness and openness.  

20.16.3. Section 2 of the Constitution which provides that: 

“This Constitution is the supreme law of the Republic; law 

or conduct inconsistent with it is invalid”  

20.16.4. Section 7 which stipulates that  

“7(1) This Bill of Rights is a cornerstone of democracy in 

South Africa. It enshrines the rights of all people in our 

country and affirms the democratic values of human dignity, 

equality and freedom. 

(2) The state must respect, protect, promote and fulfil the 

rights in the Bill of Rights. 

(3) The rights in the Bill of Rights are subject to the 

limitations contained or referred to in section 36, or 

elsewhere in the Bill” 

20.16.5. Section 8(1) which provides that: 

“The Bill of Rights applies to all law, binds the legislature, 

the executive, the judiciary and all organs of state”  

 

20.16.6. Section 9 which provides that 
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“9(1) Everyone is equal before the law and has the right to 

equal protection and benefit of the law. 

9(2) Equality includes the full and equal enjoyment of all 

rights and freedoms…” 

20.16.7. Section 10 which provides that 

“Everyone has inherent dignity and the right to have their 

dignity respected and protected” 

20.16.8. Section 18 which provides that 

“Everyone has the right to freedom of association” 

20.16.9. Section 19(1)(c) and in terms whereof: 

19 (1) Every citizen is free to make political choices, which 

includes the right- 

(a) to form a political party; 

(b) to participate in the activities of, or recruit members 

for, a political party; and 

(c) to campaign for a political party or cause 

20.16.10. Section 19(2) which provides that: 
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“(2) Every citizen has the right to free, fair and regular 

elections” 

20.16.11. Section 36 which provides that: 

36(1) The rights in the Bill of Rights may be limited only in 

terms of law of general application to the extent that the 

limitation is reasonable and justifiable in an open and 

democratic society based on human dignity, equality and 

freedom, taking into account all relevant factors, including- 

(a) The nature of the right 

(b) The importance of the purpose of the limitation 

(c) The nature and extent of the limitation 

(d) The relation between the limitation and its purpose 

(e) Less restrictive means to achieve the purpose 

20.16.12. Section 39 which provides that  

39 (1) When interpreting the Bill of Rights, a court… 

(a) must promote the values that underlie an open and 

democratic society based on human dignity, equality 

and freedom; 

(b) must consider international law; and 

(c) may consider foreign law. 
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39 (2) When interpreting any legislation ...every court 

…must promote the spirit purport and objects of the Bill of 

Rights. 

20.16.13. Section 46(1) and in terms whereof: 

“46 (1) The National Assembly consists of no fewer than 

350 and no more than 400 women and men elected as 

members in terms of an electoral system that:  

(a) is prescribed by national legislation 

(b) is based on the national common voters roll; 

(c) provides for a minimum voting age of 18 years; and  

(d) results, in general, in proportional representation. 

20.16.14. Section 47(1) and in terms whereof: 

“Every citizen who is qualified to vote for the National 

Assembly is eligible to be a member of the Assembly, 

except…. (the exceptions are not relevant for present 

purposes)”  

20.16.15. Section 105 which provides that  

“105 (1) A provincial legislature consists of women and men 

elected as members in terms of an electoral system that:  

(a) is prescribed by national legislation 
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(b) is based on that province’s segment of the national 

common voters roll; 

(c) provides for a minimum voting age of 18 years; and  

(d) results, in general, in proportional representation. 

 

20.16.16. Section 106(1) which provides that 

“Every citizen who is qualified to vote for the National 

Assembly is eligible to be a member of a provincial 

legislature, except…. (the exceptions are not relevant for 

present purposes)”  

  

20.16.17. Section 157(2) which stipulates that  

“157(2) The election of members to a Municipal Council as 

anticipated in subsection (1) (a) must be in accordance with 

national legislation, which must prescribe a system- 

(a) of proportional representation based on that 

municipalities segment of the national common voters 

roll, and which provides for the election of members 

from lists of party candidates drawn up in a party’s 

order of preference; or 

(b) of proportional representation as described in 

paragraph (a) combined with a system of ward 
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representation based on that municipality’s segment 

of the national common voters roll. 

(3) An electoral system in terms of subsection (2) must 

result, in general, in proportional representation.”  

20.16.18. And finally, section 195 which records the Basic values 

and principles governing public administration and which 

were referred to in MY VOTE COUNTS but which are not 

repeated here. 

20.17. The WCHC correctly held that “the sections that concern elections in 

local municipalities expressly provide for ward representation….” The 

court however erred in failing to have regard to Section 157(3) and 

which stipulates that the local government electoral system must 

(even when it includes the right of independents to stand) result in an 

electoral system “in general of proportional representation”. The 

WCHC ought to have taken this into account when (in paragraph 14) 

it erroneously construed similar words in Sections 46 and 105 of the 

Constitution to mean that independents are excluded from running 

for national and provincial legislatures.  

20.18. The WCHC erred in finding (in paragraph 16) that a textual 

interpretation of Section 19(3)(b) does not include the right to stand 

for public office as an independent candidate. The Court ought to 

have found that a textual interpretation clearly envisages such a right.  
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20.19. The WCHC correctly held (in paragraph 19) that Nelson SC “has 

established that the Constitution does not prohibit a system which 

allows independents to run”.  

20.20. The WCHC erred in not finding that, once it is held that this 

fundamental human right has been established, it follows that, in 

terms of Sections 46(1)(a) and 105(1)(a) of the Constitution, 

Parliament has a duty to enact legislation confirming and facilitating 

the right of independent candidates to stand for the National 

Assembly and provincial legislatures. The Court erred in not finding 

that, in these circumstances, Parliament does not have a choice 

whether or not to make provision for independents to run at national 

and provincial level.    

20.21. The WCHC erred in finding (in paragraph 19) that it was for 

parliament to decide whether or not independent candidates have the 

right to stand for election to the National Assembly or provincial 

legislatures. It ought to have found that Section 19(3)(b) of the 

Constitution grants “every adult citizen” a fundamental human right 

to stand as an independent candidate. The WCHC ought also to have 

had regard to Section 7(2) of the Constitution which provides that  

“The state must respect, protect, promote and fulfil the rights in the 

Bill of Rights” which includes the rights of every adult citizen that are 

set out in Section 19(3)(b).  
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20.22. The WCHC erred in finding (in paragraph 20) that Section 19 places 

political parties at the centre of political rights. The Court ought to 

have found that the section provides in express terms that every 

citizen is free to make political choices, which includes the right to 

campaign for “a political party or cause”.  

20.23. The courts reliance (in paragraph 30) on the extract from New 

National Party of South Africa v The Government of the Republic of 

South Africa and Others 1999 (3) SA 191 (CC) at para 11) case was 

misplaced. In that matter the issue was whether the Commission had 

acted correctly in requiring voters to produce new as opposed to the 

old format identity documents in order to be able to exercise their 

right to vote. The extract must be read in that context and can 

certainly not be relied on to negate the exercise of a clear 

constitutional right to stand as an independent candidate in National 

and Provincial Elections. 

20.24. The WCHC erred in finding (in paragraph 31) that it would be 

intervening in the parliamentary process by granting the relief sought 

by the Appellants. In this regard The WCHC ought to have found that: 

20.24.1. Constitutional clarity regarding the rights enshrined in 

section 19(3)(b) of the Constitution will be hugely 

beneficial to the members of the legislature charged with 



- 39 - 

the task of deciding whether or not to support the making 

of amendments to the Electoral Act;  

20.24.2. The need for such clarity has become manifest 

especially in view of the aforementioned judgments of 

this Honourable Court;  

 
20.24.3. Section 19(3)(b) of the Constitution deals with the 

fundamental rights of each and every adult citizen of our 

country. There is no basis for delaying a constitutional 

pronunciation in respect of these rights and for the rights 

to be exercised only after Parliament finally gets its act 

together.   

20.24.4. People like the Second Appellant, that wish to stand for 

parliament as independent candidates and without 

belonging to any political party, must be allowed to 

exercise these rights without further delay.  

20.24.5. The IEC has for a long time now failed to perform its 

duties in terms of Section 5(1)(j) of the Electoral 

Commission Act to “continuously review electoral 

legislation and proposed electoral legislation, and to 

make recommendations in connection therewith”. 
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Instead it has taken up the attitude that it is “agnostic as 

to the electoral system that is adopted”20 

20.24.6.   It has also failed in its Section 5(1)(b) and (c) duties to 

ensure that elections are free and fair and in compliance 

with the provisions of section 19(3) of the Constitution. 

To this must be added the IEC’s persistent refusal to 

mediate with the parties notwithstanding its duties in 

Section 5(1)(k) to “promote cooperation with and 

between persons, institutions, governments and 

administrations for the achievement of its objects”. 

20.24.7. Judicial intervention in this matter is also necessary 

because the Second Respondent appears also to be 

unaware of its responsibilities in relation to the electoral 

system. According to the Forth Respondent the Second 

Respondent is the “member of the Executive 

responsible for the Electoral Act”21 . In paragraph 20 of 

the supplementary affidavit filed on behalf of the Second 

Respondent it is however contended on behalf of the 

Second Respondent that, other than the issue of identity 

                                            
20 Second Respondent’s answering affidavit paragraph 6 OLD PAGE 136-137 
21 Forth Respondent’s answering affidavit paragraph 11 OLD PAGE 296 
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documents “the Department plays no role in the election 

process”22 

20.24.8. The failure by both the IEC as well as the Ministry of 

Home Affairs to appreciate their responsibilities in 

relation to the electoral process and reform.  

20.24.9. Apart from a lack of political will, it appears that those 

entrusted with the task of remedying the situation, do not 

fully appreciate their statutory responsibilities. This 

probably explains the long delays referred to above and 

why nothing has been done over the past year and a half 

to prioritise amendments to the electoral system 

notwithstanding the recommendations in the Motlante 

report and the delivery of the MY VOTE COUNTS 

judgment by this Honourable Court. 

20.24.10. It is submitted that in these circumstances judicial 

intervention and oversight is not only justified but is 

indeed critical to ensure that the electoral system in our 

country becomes constitutionally compliant as soon as 

possible. 

 

                                            
22 Second Respondent answering affidavit paragraph 20-21 OLD PAGE 281 
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CASE LAW 

20.25. In AUGUST AND ANOTHER V ELECTORAL COMMISSION AND 

OTHERS 1999 (3) SA 1 (CC); 1999 (4) BCLR 363 (CC) at para 17 

Sacs J said the following in regard to the importance of the right to 

vote: 

“Universal adult suffrage on a common voters’ roll is one of the 

foundational values of our entire constitutional order. The 

achievement of the franchise has historically been important 

both for the acquisition of the rights of full and effective 

citizenship by all South Africans regardless of race, and for the 

accomplishment of an all-embracing nationhood. The 

universality of the franchise is important not only for nationhood 

and democracy. The vote of each and every citizen is a badge 

of dignity and of personhood. Quite literally, it says that 

everybody counts. In a country of great disparities of wealth and 

power it declares that whoever we are, whether rich or poor, 

exalted or disgraced, we all belong to the same democratic 

South African nation; that our destinies are intertwined in a 

single interactive polity. Rights may not be limited without 

justification and legislation dealing with the franchise must be 

interpreted in favour of enfranchisement rather than 

disenfranchisement.” 

 

20.26. It follows that an election that takes place without enabling citizens to 

vote for independent candidates will not only adversely affect the 

“badge of dignity and of personhood” of citizens that have become 

disillusioned with pollical parties  ”but will also have an adverse effect 
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on our nationhood and democracy”.  Such an election can never be 

free and fair.  

20.27. In AFRICAN CHRISTIAN DEMOCRATIC PARTY v THE 

ELECTORAL COMMISSION, Case CCT 10/06 [paragraph 23], the 

Constitutional said the following after citing the aforementioned 

passage:  

“These foundational values require a court of law, and the Electoral 

Commission, when interpreting provisions in electoral statutes to 

seek to promote enfranchisement rather than disenfranchisement 

and participation rather than exclusion.” 

 

INTERNATIONAL LAW 

21. In terms of section 39(1)(b) of the Constitution, cited above, this 

Honourable Court, when interpreting the Bill of Rights “must consider 

international law”. Section 233 of the Constitution provides that: 

“When interpreting any legislation, every court must prefer any 

reasonable interpretation of the legislation that is consistent with 

international law over any interpretation that is inconsistent with 

international law.“ 

22. Article 25 of the International Covenant on Civil and Political Rights (the 

ICCPR), which South Africa has ratified, provides as follows: 
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“Every citizen shall have the right and the opportunity, without any of 

the distinctions mentioned in article 2 and without unreasonable 

restrictions: 

a) To take part in the conduct of public affairs, directly or through 

freely chosen representatives; 

b) To vote and to be elected at genuine periodic elections which 

shall be by universal and equal suffrage and shall be held by 

secret ballot, guaranteeing the free expression of the will of the 

electors; 

c) To have access, on general terms of equality, to public service in 

his country. 

[Emphasis added] 

23. The ICCPR is monitored by the UN’s Human Rights Committee (the 

Committee). The competence of the Committee is not inherent. It must 

be assented to by a State Party. This is according to Article 41 which, 

inter alia, states: 

A State Party to the present Covenant may at any time declare under 

this article that it recognises the competence of the Committee to 

receive and consider communications to the effect that a State Party 

claims that another State Party is not fulfilling its obligations under 

the present Covenant. Communications under this article may be 

received and considered only if submitted by a State Party which has 

made a declaration recognizing in regard to itself the competence of 

the Committee. No communication shall be received by the 

Committee if it concerns a State Party which has not made such a 

declaration. 
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24. South Africa has made the following declaration: 

“Declarations recognizing the competence of the Human Rights 

Committee:  

‘The Republic of South Africa declares that it recognises, for the 

purposes of Article 41 of the Covenant, the competence of the 

Human Rights Committee to receive and consider communications 

to the effect that a State Party claims that another State Party is not 

fulfilling its obligations under the Covenant’” 

 

25. The Committee has published a General Comment regarding Article 25. 

In item 17 ,inter alia, says the following: 

“17. The right of persons to stand for election should not be limited 

unreasonably by requiring candidates to be members of parties or of 

specific parties….“ 

26. South Africa has ratified the ICCPR and recognised the competency of 

the Committee, thereby electing to abide by the Committee’s 

Implementation Guidelines.   

27. An interpretation of Section 19(3)(b) of the Constitution that is consistent 

with the aforementioned provisions of international law must accordingly 

be preferred over one that is inconsistent with these provisions. 

 



- 46 - 

MY VOTE COUNTS 

28. It is respectfully contended that having regard to all of the aforegoing 

arguments there can be no doubt that this Honourable Court correctly 

held (in paragraph 29) of the judgment in MY VOTE COUNTS that:  

 “…. the section [ie Section 19(3)(b)] addresses the fundamental right 

every citizen has ‘to stand for public office and, if elected, to hold office.’ 

Our Constitution does not itself limit the enjoyment of this right to local 

government elections. The right to stand for public office is tied up to the 

right to ‘vote in elections for any legislative body’ that is constitutionally 

established. Meaning, every adult citizen may in terms of the Constitution 

stand as an independent candidate to be elected to municipalities, 

provincial legislatures or the national assembly. The enjoyment of this 

right is not and has not been proscribed by the Constitution. It is just not 

facilitated by legislation. But that does not mean that the right is not 

available to be enjoyed by whoever might have lost confidence in political 

parties. It does in my view, remain open to be exercised whenever so 

desired, regardless of whatever logistical constraints might exist” 

FREE AND FAIR ELECTIONS 

29. It is imperative that the coming elections are free and fair failing which 

the possibility cannot be excluded that they will be set aside. 

30. It is most unfortunate that the Second Respondent has remained resolute 

in its refusal to embark upon a mediation in this matter so that the parties 
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could have long ago explored possible solutions to overcome the 

constitutional crisis with which our country is currently faced.  

31. Elections that take place without allowing independent candidates to 

stand will not be free and fair. In this regard the following is relevant: 

31.1. If voters that are disillusioned with political parties are precluded from 

voting for the independent candidate of their choice, their right to vote 

will have been severely curtailed if not completely obliterated.  Such 

an election can never be free and fair.  

32. The preamble to the constitution provides that one of the purposes of the 

constitution is to lay the foundations for a democratic and open society in 

which government is based on the will of the people. 

32.1. Sections 47(1) and 106(1) of the constitution give effect to this 

important purpose by providing that, subject to certain exceptions 

(not relevant for present purposes) citizens that are qualified to vote 

for the National Assembly are eligible to be members of the National 

Assembly and provincial legislatures. 

32.2. Under the current exclusively political party system government is not 

based on the will of the people. This is because, contrary to the clear 

wording of Sections 47(1) and 106(1) of the Constitution regarding 

eligibility, every citizen that is qualified to vote for the National 
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Assembly is not in fact eligible to be a member of the Assembly or a 

provincial legislature.  

32.3. Currently eligibility to be elected to these bodies depends on being 

placed on a party list by political party leaders. In the result eligibility 

for election to these bodies is at the whim of such leaders who also 

have the power to decide in what order people should appear on their 

party lists and thus the probability or otherwise of their being elected 

to serve on these bodies.  

32.4. An election that produces a government that is not based on the will 

of the people but rather on the will of a few party bosses cannot be 

free and fair. 

33. In terms of Section 18 of the Constitution everyone has the right to 

freedom of association. 

33.1. This means that every South African citizen must be free to decide 

whether or not they wish to associate themselves with any particular 

political party or with an independent candidate. 

33.2. In terms of section 19(1)(b) and (c)  every citizen is free to make 

political choices, which includes the right …to participate in the 

activities of a political party and to campaign for a political party or 

cause. 
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33.3. The aforementioned provisions make it clear that South African 

citizens have the right to choose whether or not: 

33.3.1. They want to participate in the activities of a political party 

and, if so which one, or 

33.3.2. They would prefer to campaign for a cause. 

33.4. The freedom to make political choices that results in a person 

campaigning for a cause as opposed to campaigning for a political 

party confirms an entitlement to choose to vote for an independent 

candidate. 

33.5. Elections that do not recognise these rights will not be free and fair.  

34. In the premises it is submitted that the only way to ensure that elections 

take place that are free and fair is to ensure that independent candidates 

are allowed to stand in the coming elections.   

35. The Appellants hope that this can be done by introducing a special ballot 

for the independent candidates that have indicated that they wish to stand 

for the coming elections.  Whether or not this can still realistically be 

achieved remains uncertain. 

36. If not, the elections will unfortunately have to be postponed.  
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