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I INTRODUCTION 

 

1. On 6 November 2019 this Court issued a directive requiring written 

submissions on the following issue: 

“…..whether, if the applicants ' challenge were to be upheld, 
that would not mean there is, within the Constitution, an internal 
contradiction between the existence of the right asserted by the 
applicants under sections 18 and 19(3)(b) of the Constitution,  
on  the  one  hand,  and  the  power   conferred by section 
157(2)(a) of the Constitution on Parliament to enact legislation 
that prescribes a system of proportional representation that is 
exclusively based on party lists, on the other.”   
     

2. CASAC has thus far not entered the debate on the merits of the 

Applicants’ argument that section 18 and 19(3)(b) of the Constitution 

confer a right on individuals to stand for election. CASAC has made 

three main submissions. Firstly, that it does not necessarily follow that 

election of individuals leads to greater accountability. Second, 

Parliament has a duty to facilitate debate on electoral reform including 

election of independent candidates. Thirdly, there is no uniform 

consensus in international and foreign law establishing an 

enforceable right of individuals to stand for election other than in 

terms of political party lists. 
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3. On the issue outlined in the Directions, CASAC makes the following 

submissions: 

3.1 Section 157(2)(a) of the Constitution is one of a number of 

provisions in a carefully calibrated constitutional matrix, the 

effect of which is to permit Parliament to provide for 

independent candidate election in electoral legislation, but 

which does not make it obligatory for Parliament to do so. The 

Applicants’ argument that section 18 and 19(3)(b) of the 

Constitution requires that independent candidates be permitted 

to stand for election to public office other than in terms of party 

lists, at least on this basis, runs counter to the text of section 

157(2)(a) of the Constitution. 

3.2 Section 18 and section 19(3)(b) of the Constitution cannot be 

interpreted in isolation and in a manner which renders other 

relevant provisions of the Constitution redundant. All of these 

provisions must be construed harmoniously and in a manner 

which gives effect to Parliament’s duty to design an electoral 

system that gives effect to the right to vote. 

II SECTION 157(2)(a) 
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4. Section 157(2)(a) of the Constitution regulates the composition and 

election of members of Municipal Councils. It provides that: 

“(2) The election of members to a Municipal Council as 
anticipated in subsection (1)(a) must be in accordance with 
national legislation, which must prescribe a system—  

(a) of proportional representation based on that 
municipality’s segment of the national common voters 
roll, and which provides for the election of members from 
lists of party candidates drawn up in a party’s order of 
preference.” (emphasis added). 

 

5. Section 157(2)(a) must be read together with both section 157(2)(b) 

and section 157(3) of the Constitution. Section 157(2)(b) of the 

Constitution provides that national legislation prescribing the election 

of members of Municipal Councils may also1 be in terms of a system 

of proportional representation “…combined with a system of ward 

representation based on that municipality’s segment of the national 

common voters roll.” 

6. In terms of section 157(3), the electoral system which section 157(2) 

requires to be prescribed by national legislation, “….must result, in 

general, in proportional representation.” 

                                            
1
 This being apparent from the use of the word “or” at the end of section 157(2)(a). 
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7. There are two aspects of the requirements for a Municipal Council 

electoral system delineated by section 157 of the Constitution which 

are relevant and warrant emphasis. The first is that section 157(2)(a) 

in terms permits Parliament to pass national legislation which 

prescribes a system for the election of members of a Municipal 

Council that is based on proportional representation and which 

“….provides for the election of members from lists of party candidates 

drawn up in a party’s order of preference.” In other words, an electoral 

system prescribed by national legislation, which provides for the 

election of Municipal Council members based on party lists, is 

expressly authorised by section 157(2)(a) of the Constitution. 

8. The second aspect which bears emphasis is that Parliament is given 

a choice in the design of the electoral system for members of a 

Municipal Council. It may either be an electoral system based on 

proportional representation and the election of members from party 

lists drawn up in a party’s order of preference as provided for in 

section 157(2)(a). Or it may be a system based on proportional 

representation combined with ward representation based on that 

municipality’s segment of the national common voters roll, as provided 

for in section 157(2)(b). In either case, as provided for in section 
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157(3), the electoral system designed by Parliament must “…in 

general, result in proportional representation.” 

9. The express recognition that it is permissible for Parliament to 

prescribe an electoral system that allows for Municipal Council 

members to be elected on the basis of party lists, makes it difficult to 

see how the Applicant’s proposition that section 18 and 19(3)(b) 

confer a right on independent candidates to run for public office, could 

be reconciled with an electoral system which Parliament decides to 

choose in terms of section 157(2)(a). 

10. It would mean that an electoral system chosen by Parliament and 

permitting elections based on party lists as authorized by section 

157(2)(a) of the Constitution, would infringe the political rights 

protected by section 18 and 19 of the Constitution, which, on the 

Applicants interpretation, entrench a right of individuals to run for 

public office as independent candidates other than in terms of party 

lists. It is submitted that the Applicants’ interpretation is, on this score 

unsustainable. 
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11. The First Applicant contends in effect that the terms of section 

157(2)(a) and the participation of independent candidates in elections 

are not mutually exclusive.2 The argument, however, is unavailing. 

Section 157(2)(a) makes it clear that the election of members of a 

Municipal Council must be in terms of a system based on proportional 

representation and which provides for the election of members from 

lists of party candidates drawn up in a party’s order of preference.  

12. The argument that proportional representation is “about how votes are 

counted not who participates in an election”3 may notionally meet the 

first part of the wording of section 157(2)(a), but it falters on the hurdle 

of the second part of the provision, which expressly requires the 

election of members of a Municipal Council to be from party lists 

drawn up in a party’s order of preference. This self-evidently is about 

“…who participates in an election”. Nor, with respect, is the contention 

that section 157(2)(a) does not contradict the right of independent 

candidates to run for public office, advanced further by the elliptical 

observation that section 157(2) sets the floor not the ceiling.4 

                                            
2
 First Applicant’s Written Submissions, paras 16 – 17. 

3
 First Applicant’s Submissions, para 14. 

4
 First Applicant’s Submissions, para 22. 



8 

 

 

13. It is significant that section 157(2) provides Parliament with a choice in 

the design of an electoral system for the election of members of a 

Municipal Council. This reinforces CASAC’s earlier submissions that 

the Constitution recognizes that Parliament has a range of choices 

open to it in designing an electoral scheme and that it is not for the 

Courts to prescribe to Parliament the details of the scheme or which 

scheme should be chosen.5   

14. CASAC submits that whether and how such a scheme could include 

the election of independent candidates to public office in national and 

provincial elections and whether independent candidacy promotes or 

detracts from accountability, are pre-eminently significant 

constitutional matters on which the public should have a say. 

Parliament, as the national forum for public consideration of issues, 

has a duty under section 42(3)6 and section 42(4)7 of the Constitution 

to facilitate that debate. 

                                            
5
 AParty and Another v The Minister for Home Affairs and Others, Moloko and Others v The 

Minister for Home Affairs and Another 2009 (3) SA 649 (CC) para 5, para 54; National Party of 
South Africa v Government of the Republic of South Africa and Others 1999(3) SA 191 (CC) para 
14.   
6
 Section 42(3): “The National Assembly is elected to represent the people and to ensure 

government by the people under the Constitution. It does this by choosing the President, by 
providing a national forum for public consideration of issues, by passing legislation and by 
scrutinizing and overseeing executive action.” (emphasis added) 
7
 Section 42(4): “The National Council of Provinces represents the provinces to ensure that 

provincial interests are taken into account in the national sphere of government. It does this 
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III CONCLUSION 

15. There is a contradiction between the Applicants’ interpretation of 

section 18 and 19 of the Constitution as conferring a right on 

individuals to stand for election other than in terms of party lists and 

the provisions of section 157(2)(a), which authorizes an electoral 

system based on election of individuals pursuant to party lists  drawn 

up in a party’s order of preference. This raises the question as to 

whether these provisions, and the Applicants’ interpretation of the 

scope of the rights conferred by section 18 and 19, may be 

harmoniously interpreted in order to give effect to all the relevant 

provisions of the Constitution.8 

16. On the narrow issue encapsulated by the scope of the Directions, it is 

difficult to see how the Applicants’ interpretation of section 18 and 19, 

can be reconciled with the express terms of section 157(2)(a) of the 

Constitution.  

                                                                                                                                  
mainly by participating in the national legislative process and by providing a national forum for 
public consideration of issues affecting the provinces.” (emphasis added). 
8
 In United Democratic Movement v President of the Republic of South Africa and Others (African 

Christian Democratic Party and Others Intervening; Institute for Democracy in South Africa and 
Another as Amici Curiae) (No 2) 2003 (1) SA 495 (CC), this Court explained at para 83, “…a 
court must endeavour to give effect to all the provisions of the Constitution.  It would be 
extraordinary to conclude that a provision of the Constitution cannot be enforced because of an 
irreconcilable tension with another provision.  When there is tension, the courts must do their best 
to harmonise the relevant provisions, and give effect to all of them.” 
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17. The Applicants’ interpretation of section 18 and 19 of the Constitution, 

if upheld, contradicts section 157(2)(a) and would render the provision 

redundant. This would be impermissible.9     

  

        SHELDON MAGARDIE  

Counsel for CASAC 

Chambers, Cape Town   

20 November 2019  

 

 

 

 

 

 

 

 

 

 

                                            
9
 C and Others v Department of Health and Social Development, Gauteng and Others 2012 (2) 

SA 208 (CC) at para 113. 
 


