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FOUNDING AFFIDAVIT: ADMISSION AS AMICUS CURIAE  

 

 

I, the undersigned, 

PARMANANDA NAIDOO  

do hereby make oath and state that: 

1  I am the executive secretary of the Council for the Advancement of the 

South African Constitution (“CASAC”). The offices of CASAC are at 7 

Olympia Court, 85 Durban Road, Mowbray, Cape Town. 

2  I am authorised to make this application and to depose to this affidavit on 

behalf of CASAC. 

3  The facts contained in this affidavit are true and correct, and within my 

personal knowledge unless the context provides otherwise. 

4  Where I make submissions of a legal nature I do so on the advice of 

CASAC’s legal representatives. 
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I INTRODUCTION 

5  On 2 May 2019 this Court heard an urgent application for direct leave to 

appeal brought by New Nation Movement NPC (“New Nation”) and its three 

co-applicants. The applicants sought direct leave to appeal against a 

judgment of the Western Cape High Court dismissing their challenge to the 

constitutional validity of section 57A of and schedule 1A to the Electoral Act 

73 of 1998 (“Electoral Act”) on the grounds that these provisions do not 

allow independent candidates to stand for election at national or provincial 

level. 

6  At the conclusion of the hearing on 2 May 2019, this Court held that the 

applicants had failed to make out a case for an urgent hearing and issued 

an order adjourning the matter to 15 August 2019. Reasons for the order 

were handed down 3 July 2019.1 In its judgment refusing the urgent 

application for direct leave to appeal, this Court described the merits of the 

applicants constitutional challenge as raising complex matters “of utmost 

importance” that cannot be determined hurriedly or superficially. 

                                            
1
 New Nation Movement NPC and Others v President of the Republic of South Africa and Others 

(CCT110/19) [2019] ZACC 27 (3 July 2019) 
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7  CASAC agrees that that the issues raised in this matter are of national 

importance and brings this application in terms of Rule 10 of the Rules of 

this Court for admission as amicus curiae in the proceedings. 

8  In this regard, CASAC seeks the leave of this Court to file written 

submissions and to present oral argument at the hearing of the matter. 

9  As I shall explain later in my affidavit, CASAC has a unique perspective to 

bring to bear on this matter. If admitted as amicus curiae, CASAC will 

address the issues before the Court from the perspective of a civil society 

organisation whose core aim is the promotion, development and affirmation 

of constitutional rights and principles in order to facilitate and advance 

progressive constitutionalism and deepen participatory democracy in South 

Africa.  

10  The submissions which CASAC intends advancing will be different from the 

parties. While CASAC broadly supports the position adopted by the 

Independent Electoral Commission (“IEC”) on the merits of the applicant’s 

constitutional challenge, as I explain later in this affidavit the focus of 

CASAC’s argument is different and it reaches its conclusions regarding the 

merits of the constitutional challenge for different reasons to those 

advanced by the state respondents who oppose this application. 
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11  CASAC’s attorneys have written to the parties to seek their consent to its 

involvement as amicus curiae. A copy of the letters seeking consent in 

terms of Rule 10(1) are attached marked PN1. I should mention that on 15 

July 2019 CASAC’s attorney of record directed correspondence to the 

parties notifying them of CASAC’s intention to seek admission as amicus 

curiae. The attorneys for the first applicant and the first, second and fourth 

respondent responded in writing confirming that they consented to the 

admission of CASAC as amicus curiae. Copies of these letters are annexed 

marked PN2.  

12  Notwithstanding these initial letters of consent, CASAC’s attorneys have 

nonetheless taken the precaution of seeking written consent (as per 

annexure PN1) from all the parties and informed them of the position and 

submissions to be advanced by CASAC if it is admitted as amicus curiae. 

As at the date of filing of this application, the parties have not responded to 

these letters. CASAC will  in terms of Rule 10(2) lodge with the Registrar 

any written consent it receives from the parties subsequent to the filing of 

this application and seeks condonation for any non-compliance with Rule 

10(1) to the extent necessary. 

CASAC’S INTEREST IN THIS MATTER 
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13  CASAC is a voluntary association with separate legal personality and the 

power to sue and be sued. A copy of CASAC’s constitution is annexed 

marked PN3. 

14  CASAC was formed in 2010 as an initiative to advance the South African 

Constitution as a platform for democratic politics and the transformation of 

society in line with constitutional values. CASAC’s principles are based on 

the core values of the Constitution. These are democracy, the rule of law, 

public accountability and open governance. The Advisory Council and 

Honorary Members of CASAC include senior advocates, academics, 

activists, former Justices of this Court and current and former university 

vice-chancellors. I attach a list of CASAC’s Advisory Council and Honorary 

Members marked PN4.  

15  In order to achieve the realisation of its principles and values, CASAC has 

engaged in its own litigation and has been admitted as a party or amicus 

curiae in various matters before this Court. These include: 

15.1  Justice Alliance of South Africa v President of Republic of South 

Africa and Others;2 

15.2  United Democratic Movement v Speaker of the National Assembly 

and Others;3   

                                            
2
  [2011] ZACC 23; 2011 (5) SA 388 (CC); 2011 (10) BCLR 1017 (CC); 2016 (6) BCLR 780 (CC). 
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15.3  Corruption Watch NPC and Others v President of the Republic of 

South Africa and Others; Nxasana v Corruption Watch NPC and 

Others;4  

16  Having regard to the objectives and work of CASAC in the defence and 

promotion of constitutionalism and participatory democracy, the issues 

raised in this case fall squarely within its focus areas and the work in which 

it has been involved.  

17  CASAC has a specific interest in issues relating to electoral reform and in 

particular, the relationship between the principle of accountability of holders 

of public office and the choice of an electoral system.  

18  During April 2015 CASAC published a report entitled “The System’s not to 

blame: Electoral Systems, Power and Accountability” which explores the 

dynamics of this complex and controversial issue in some detail. The report 

was written by Professor Steven Friedman, one of South Africa’s foremost 

political scientists and public intellectuals. A copy of the report is available 

on CASAC’s website.5  

 

                                                                                                                                  
3
 [2017] ZACC 21; 2017 (8) BCLR 1061 (CC); 2017 (5) SA 300 (CC).  

4
 [2018] ZACC 23; 2018 (10) BCLR 1179 (CC); 2018 (2) SACR 442 (CC). 

5
 The report can be downloaded from: 

 http://www.casac.org.za/wp-content/uploads/2015/07/Public-Accountability-and-Electoral-
Systems-Report-edited.pdf 

http://www.casac.org.za/wp-content/uploads/2015/07/Public-Accountability-and-Electoral-Systems-Report-edited.pdf
http://www.casac.org.za/wp-content/uploads/2015/07/Public-Accountability-and-Electoral-Systems-Report-edited.pdf
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19  CASAC accordingly has a significant interest in the legal issues raised in 

this application. 

THE SUBMISSIONS TO BE ADVANCED BY CASAC 

20  Without repeating the arguments made by the parties, the submissions that 

CASAC intends advancing are in essence the following: 

20.1  Firstly, it is by no means self-evident that direct election of 

representatives leads to greater accountability. Whether or not the 

current electoral system should be changed to allow independent 

candidates to contest national and provincial elections and how it 

should promote greater accountability for those who hold public 

office, are issues of national importance. They are issues which lie 

within the remit of Parliament which has a constitutional duty to act 

as the national forum for public debate and consideration of issues; 

20.2  Secondly, having constituted the Parliamentary High Level Panel 

(“High Level Panel”) and having regard to the public impact of the 

High Level Panel’s recommendations regarding direct constituency 

elections and electoral system legislative reform, Parliament has 

both a responsibility to consider the HLP’s recommendations and a 

duty to facilitate extensive public participation in the manner in 

which the HLP recommendations are facilitated and implemented; 
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20.3  Thirdly, the constraints suggested by the applicants for legislative 

re-design of the electoral system impermissibly seek to pre-

determine a specific legislative outcome and will potentially 

constrain public participation in prospective electoral legislative 

reform. 

21  I will briefly elaborate below on each of these contentions. 

Parliament is the national forum for public debate on electoral reform 

22  Section 1(d) of the Constitution provides that South Africa is a democratic 

state founded on the values of “universal adult suffrage, a national common 

voters roll, regular elections and a multi-party system of democratic 

government, to ensure accountability, responsiveness and openness.” 

23  Section 42(3) provides that: “The National Assembly is elected to represent 

the people and to ensure government by the people under the Constitution. 

It does this by choosing the President, by providing a national forum for 

public consideration of issues, by passing legislation and by scrutinizing and 

overseeing executive action.” 
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24  Participatory democracy is a key value of our constitutional order. 

Parliament therefore has a duty to ensure that public debate concerning 

electoral reform is facilitated and that the public is given a say in decisions 

to consider changing the electoral system in order to introduce mechanisms 

aimed at promoting greater accountability for holders of public office. 

25  The advantages and disadvantages of the current electoral system and the 

extent to which greater accountability is promoted by allowing independent 

candidates to contest national and provincial elections, are matters of 

considerable debate. Indeed, as Professor Friedman points out in the report 

commissioned by CASAC, the evidence does not necessarily support the 

view that direct election of representatives automatically ensures 

accountability. The issue is context specific and there are cases in in which 

it does, but others in which it does not.6  

26  It is trite that this Court will not pronounce upon the merits or otherwise of 

political choices to adopt a particular electoral system or whether it is 

appropriate or not for independent candidates to be permitted to contest 

national or provincial elections. If admitted as amicus curiae, CASAC will 

argue that the determination of the applicants constitutional challenge is not 

dependent on the subject matter of the dispute, considerations of 

separation of powers, as suggested by the Minister, or on whether the line 

                                            
6
 See note 5 above, report at page  
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between a legal and political question has been crossed, as argued by the 

IEC, but on the nature of the remedy which the applicants seek in this case.  

27  The remedy sought by the applicants, inter-alia seeks an order declaring 

that the Electoral Act is unconstitutional because it omits to regulate the 

position of individuals standing for election at national or provincial level 

otherwise than through party lists. But as I demonstrate next, the very 

question of whether electoral reform should include legislative amendments 

to permit independent candidates to stand for national and provincial 

elections, was a matter within the remit of the High Level Panel and one on 

which it has made specific recommendations.  

28  CASAC will submit that these circumstances, it is the responsibility of 

Parliament to facilitate debate on the recommendations of the High Level 

Panel and the manner in which consideration should be given to electoral 

reform in consequence of the High Level Panel’s recommendations. 

Parliament has a responsibility to consider the recommendations of the 

High Level Panel 
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29  The High Level Panel was established and constituted by the Speakers’ 

Forum in December 2015. Its mandate was to assess the content and 

implementation of legislation passed since 1994 in relation to its 

effectiveness, and possible unintended consequences.7  

30  Former President Kgalema Motlanthe and Chairperson of the High Level 

Panel handed the report of the High Level Panel to the Speakers’ Forum on 

21 November 2017. Recommendation 6.8 of the High Level Panel was that 

“The Panel recommends that Parliament should amend the Electoral Act to 

provide for an electoral system that makes Members of Parliament 

accountable to defined constituencies on a proportional representation and 

constituency system for national elections.”      

31  If admitted as amicus curiae, CASAC will argue that having constituted the 

High Level Panel, Parliament has a duty to consider its recommendations 

regarding inter-alia amendment of the Electoral Act to permit constituency 

based elections at national and provincial level. In considering the 

recommendations of the High Level Panel generally, and those relating to 

electoral reform in particular, CASAC will submit that both the National 

Assembly and the National Council of Provinces have duties arising from 

section 42(3), section 42(4), section 59(1)(a) and section 72(1)(a) of the 

Constitution, to facilitate public debate on the recommendations of the High 

                                            
7
 See: https://www.parliament.gov.za/high-level-panel-reference-mandate 

https://www.parliament.gov.za/high-level-panel-reference-mandate
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Level Panel and any proposals for electoral legislative reform in 

consequence of its recommendations. 

The applicants proposed remedy and suggested constraints on 

Parliament’s re-design of an electoral system 

32   On the question of remedy, the first applicant proposes in its heads of 

argument three guiding principles which it argues should “…guide and 

constrain Parliament’s redesign of the electoral system.” The first is that 

“…we need a hybrid electoral system”, the second is that “…we already 

have a hybrid system in local government” and the third is “…we already 

have expert guidance on what a national- and provincial hybrid system 

could look like.”8 

33  CASAC will submit that the contours within which electoral reform should 

take place and the Electoral Act “fixed”, as contended for by the applicants, 

are issues which lie within the domain of Parliament and are subject to 

Parliament’s over-arching duty to facilitate public debate and involvement in 

law-making aimed at addressing any constitutional deficiencies in the 

Electoral Act.  

 

                                            
8
 First Applicant’s Heads of Argument: p 29 – p 30 
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34  CASAC will submit that the pre-determination of that re-design, as proposed 

by the applicants, will not only constrain Parliament, but will potentially 

constrain the nature of the very debate and public input required on the 

form that such a re-designed electoral system should take. 

35  In the event that it is admitted as amicus curiae, CASAC will argue in this 

regard that foreign jurisprudence on this issue, for example the approach of 

the European Court of Human Rights in a case refusing as manifestly ill-

founded a challenge to the closed list system for Italian parliamentary 

elections, demonstrates that states are accorded a context specific “wide 

margin of appreciation” on the choice and design of electoral systems.9 

CONDONATION 

36  Lastly, CASAC respectfully seeks condonation for the late filing of this 

application for admission as amicus curiae.  

37  In terms of Rule 10(5) of the Rules of this Court, this application ought to 

have been filed no later than five days after the lodging of the respondent’s 

written submissions. The respondents written submissions were lodged on 

8 July 2019. 

                                            
9
 Saccomanno and Others v. Italy (ECHR,13 March 2012), summary available at 

https://www.echr.coe.int/Documents/FS_Free_elections_ENG.pdf. 

https://www.echr.coe.int/Documents/FS_Free_elections_ENG.pdf
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38  This application will be filed on 16 July 2019 alternatively on 17 July 2019 in 

the event that CASAC’s attorneys are unable to file the application with the 

Registrar timeously on 16 July 2019. It is accordingly one day or at the most 

two days late. 

39  The reason for the late filing is that CASAC was only in a position to obtain 

attorneys to act as its legal representatives on Friday 12 July 2019 and due 

to the logistical challenges arising from its attorneys being in Cape Town. 

CASAC does not have the funding to secure private attorneys and counsel 

in this matter and relies on the services of pro bono legal representatives. It 

was only on the morning of Friday 12 July 2019 that the services of the 

Legal Resources Centre in Cape Town were secured to act as CASAC’s 

attorneys of record. The appeal record filed in this matter was obtained in 

the afternoon of Friday 12 July 2019, counsel formally briefed and this 

application drafted during the course of the weekend which followed. 

40  The delay of a maximum of two days is slight and I respectfully submit that 

no party will be prejudiced thereby. As soon as CASAC was able to secure 

the services of attorneys on 15 July 2019, it acted expeditiously in bringing 

this application and I respectfully seek condonation for any non-compliance 

with Rule 10 in this regard.  
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41  In the event that it is admitted as amicus curiae, CASAC will comply with 

any directions that may be issued by the Court regarding the filing of written 

submissions before the hearing of this matter. 

CONCLUSION 

42  In the circumstances, I respectfully submit that CASAC has an interest in 

this matter, that its submissions are and will be different from those of the 

parties before the Court, and will be of assistance to this Court in deciding 

this matter. 

43  I therefore pray for an order in terms of the Notice of Motion. 

              
            
         ---------------------------
- 

PARMANANDA NAIDOO 
    
    

THUS SIGNED AND SWORN TO at _________________________ on this 
_____ day of  ________________________ 2019 the deponent having 
acknowledged that he knows and understands the contents of this affidavit, has 
no objection to taking the prescribed oath, that the oath which she has taken in 
respect thereof is binding on her conscience, and that the contents of this 
affidavit are both true and correct. 

_____________________________ 

                                                               COMMISSIONER OF OATHS 

 


