
 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
  
 Case no.: CCT 110/19 
In the matter between:  
  
NEW NATION MOVEMENT NPC First Applicant 

  
CHANTAL DAWN REVELLE Second Applicant 
  
GRO Third Applicant 
  
INDIGENOUS FIRST NATION ADVOCACY SA 
PBO (IFNASA) 

Fourth Applicant 

  
and  
  
THE PRESIDENT OF THE REPUBLIC OF 
SOUTH AFRICA First Respondent 
  
MINISTER OF HOME AFFAIRS Second Respondent 
  
THE ELECTORAL COMMISSION OF SOUTH 
AFRICA Third Respondent 
  
THE SPEAKER OF THE NATIONAL 
ASSEMBLY Fourth Respondent 
  
CHAIRPERSON OF THE NATIONAL COUNCIL 
OF PROVINCES Fifth Respondent 
  

 
THIRD RESPONDENT’S ANSWERING AFFIDAVIT  

 

 
I, the undersigned, 

 

PHATUDI SIMON MAMABOLO 
 

do hereby make oath and state that: 

 

1 I am the Chief Electoral Officer (“the CEO”) of the Electoral Commission 

of South Africa (“the Commission”).  I am duly authorised to depose to 

this affidavit on behalf of the Commission. 
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2 The facts in this affidavit fall within my personal knowledge, save where 

the context indicates otherwise, and are true and correct to the best of 

my knowledge. 

3 Where I make legal submissions, I rely on the advice of the 

Commission’s legal representatives, whose advice I believe to be 

correct. 

4 It is not the purpose of this affidavit to deal with each of the allegations 

and contentions raised by the applicants in their affidavit.   My failure to 

do so must not be understood as any concession in this regard. 

5 Rather, given the urgency of this matter and the fact that it has already 

been set down, I deal with three issues: 

5.1 The Commission’s stance on the merits of the applicants’ 

constitutional challenge on principle and the facts; 

5.2 The Commission’s stance on the remedy apparently sought by 

the applicants; and  

5.3 The issue of urgency. 

6 In essence and by way of overview, the Commission’s stance is that: 
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6.1 While it does not consider that the applicants’ constitutional 

challenge is well-founded, it accepts that it will ultimately be 

necessary for this Court to consider and pronounce on the 

merits of that attack. 

6.2 However, there is no need for this Court to do so before the 

2019 elections scheduled for 8 May 2019.  As I explain below, 

the applicants already accepted in their replying affidavits before 

the High Court that it would not be possible for the electoral 

system to be changed in time for the 2019 elections. That 

acceptance was correctly made – it is simply impossible for the 

electoral system to be changed before the 8 May 2019 elections. 

6.3 Accordingly, even were the applicants’ challenge to succeed, 

they could not succeed in obtaining a remedy in time to affect 

the 2019 elections.  Rather, in that event, the appropriate order 

would be an order suspending any declaration of invalidity for a 

period of at least 24 months, to allow Parliament to carefully 

consider how to remedy any constitutional defect and to allow 

the 2019 elections to proceed in an orderly, efficient, free and 

fair manner. 

6.4 Given all this, it is highly undesirable for this Court to be forced 

to decide the far-reaching issues raised by the applicants on an 

extremely urgent basis.   The Commission contends that the 

matter should be postponed to be heard in the ordinary course, 
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after the elections are complete, so that the issues raised can be 

given the proper and careful consideration they deserve. 

THE COMMISSION’S STANCE ON THE MERITS OF THE APPLICANTS’ 

CONSTITUTIONAL CHALLENGE 

7 On the facts, before the High Court, the applicants sought a range of 

orders, including: 

7.1 an order declaring section 57A and schedule 1A to the Electoral 

Act1 unconstitutional and invalid; 

7.2 an order declaring that the Electoral Act is unconstitutional 

because it omits to regulate the position of individuals standing 

for election at national or provincial level; and 

7.3 an order directing Parliament to take all necessary steps to 

resolve these matters “as soon as possible”.  

8 The crux of the applicants’ contentions before the High Court (and 

apparently before this Court) is that the Electoral Act is required by the 

Constitution to make provision for individuals to run as independent 

candidates for national and provincial elections, rather than running via a 

political party. 

9 The Commission’s constitutional mandate is to manage elections 

according to national legislation and to ensure that the elections are free 

                                                 
1
  Electoral Act 73 of 1998 
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and fair. The Commission is therefore agnostic as to the electoral 

system that is adopted and would of the possible systems available in 

pursuance of its constitutional mandate. 

10 The Commission will therefore limit its submissions, as it did in the High 

Court, to the proper principles of constitutional law applicable. 

11 The Commission will submit that, for the applicants’ case to succeed, 

they must do far more than contend that the system they propose (where 

individuals can run as independents at national and provincial levels) is 

better than the current system (which is party based). The applicants 

have to demonstrate that the Constitution requires such a system and 

precludes Parliament from adopting an alternative system. 

12 The Commission will therefore submit to the Court, as it did to the High 

Court, that this is not correct as a matter of constitutional law.  Rather, 

the Commission will contend that: 

12.1 Section 46(1) of the Constitution expressly leaves the choice of 

electoral system at national level in the hands of Parliament.  It 

provides: 

“The National Assembly consists of no fewer than 350 and no 
more than 400 women and men elected as members in terms 
of an electoral system that- 

 (a) is prescribed by national legislation; 

 (b) is based on the national common voters roll; 

 (c) provides for a minimum voting age of 18 years; and 

 (d) results, in general, in proportional representation.” 
(my underlining) 
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12.2 Section 105(1) of the Constitution, which deals with provincial 

legislatures, is to identical effect. 

12.3 Thus the electoral system that is to be used at national and 

provincial levels is that which is “prescribed by national 

legislation” – that is determined by Parliament. 

12.4 The only constraints imposed by sections 46(1) and 105(1) are 

that the system must be based on the national common voters’ 

roll, must provide for 18 as a minimum voting age and must 

result in general in proportional representation. 

12.5 There are a wide range of electoral systems that meet these 

constraints.  The present electoral system is one of these. 

12.6 It may be possible for Parliament to design a system that 

accommodates independent candidates and complies with the 

constraints in sections 46(1) and 105(1).   

12.7 But Parliament is not obliged by the Constitution to do so. Its 

decision not (yet) to adopt the system preferred by the 

applicants does not render the Electoral Act unconstitutional. 

THE COMMISSION’S STANCE ON THE REMEDY SOUGHT BY THE 

APPLICANTS  

13 If the applicants’ challenge fails, then no question of remedy arises. 
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14 But if the applicants’ challenge succeeds, then the question of remedy 

becomes critical and has an acute and immediate impact on the 

Commission’s ability to carry out its constitutional mandate. 

15 As indicated, the Commission’s constitutional mandate is to manage 

elections according to national legislation and to ensure that the 

elections are free and fair. It must ensure that elections take place 

timeously, efficiently and credibly. The remedy apparently sought by the 

applicants, if granted in relation to the 2019 elections, imperils the 

Commission’s ability to do so.  

16 It is important to note that the applicants have constantly vacillated on 

whether they seek to change the electoral system in time for the 2019 

elections. 

17 When the High Court application was originally launched, the applicants 

sought an order in their Notice of Motion expressly compelling 

Parliament to change the electoral scheme in time for the 2019 

elections.2  

18 This was emphatically demonstrated by the Commission’s answering 

affidavit to be impossible given the imminent elections. 3  As the 

Commission’s answering affidavit explained (and as was entirely 

undisputed by the applicants in reply), after any final order of invalidity by 

this Court, the following steps would have to occur. 

                                                 
2
  Prayer 4 of the original Notice of Motion. 

3
  Commission answering affidavit, p 139, para 8 read with pp 149 - 156, paras 32 - 52  
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19 First, there would need to be a full legislative and regulation-making 

process via Parliament and the relevant functionaries. This Court 

normally allows for 18-24 months for this process.  This is the minimum 

time applicable given the complexities of the issues concerned. 

20 Second, after the legislative changes had been effected, a demarcation 

process would have to take place to draw up (for the first time) 

constituencies for use in national and provincial elections.  

20.1 This is because it is apparent from the applicants’ High Court 

papers that what their case envisages and requires is the use of 

constituencies for national and provincial elections. (Indeed, the 

applicants have never explained what other system – apart from 

constituencies – would realistically allow independent candidates 

to be elected via national or provincial elections). 

20.2 At present, however, there are no constituencies demarcated for 

national and provincial and elections.  The only constituencies 

demarcated are those designed for use in local government 

elections.   

20.3 These local constituencies are wholly unsuited for use in 

national and provincial elections. This is inter alia because: 
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20.3.1 There are a total of 4,392 wards, across 257 municipal 

councils across the country.  The wards are the local 

constituencies.  

20.3.2 But in order for the applicants’ proposed reforms to the 

electoral system to be effected, there would have to be a 

far smaller number of constituencies demarcated for use 

in national elections (to elect the total of 400 

representatives) and provincial elections (to elect 

anything from 30 representatives in the Northern Cape to 

80 representatives in KwaZulu-Natal). 

20.3.3 In other words, it would simply be impossible for the local 

constituencies to be used in national and provincial 

elections.  Instead, fresh constituencies would have to be 

created across the country. 

20.4 At present there is not even a body empowered by law to 

demarcate such national and provincial constituencies. The only 

demarcation body in existence at present is the Municipal 

Demarcation Board.  Its powers are expressly limited to the 

demarcation of constituencies for local government purposes. 

20.5 Thus, a new body would have to be established to demarcate 

constituencies for national and provincial elections, or the 

mandate of the Municipal Demarcation Board would have to be 
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radically extended (via legislative amendment).  Only thereafter 

could the demarcation process begin. 

20.6 This demarcation process would take a considerable period of 

time.  By way of example, when local constituencies were first 

demarcated by the Municipal Demarcation Board for use in the 

2000 local government elections, it took between 18 and 24 

months just to complete the demarcation process. 

21 Third, and only after both the legislative changes and the demarcation 

changes, would the Commission be able to engage in preparation for the 

2019 elections, which in the current system requires a minimum period 

of between 72 days and 86 days but may, depending on the various 

changes, require a longer period. 

22 It was thus already apparent, even at the time of the Commission’s 

answering affidavit in the High Court (in October 2018) that it would 

simply be impossible for these electoral reforms to occur prior to the 

2019 elections.  

23 In their replying affidavit before the High Court, the applicants did not 

contest any of these facts at all.   

23.1 Nor did they provide any explanation of how, realistically, this 

could be resolved in time for the 2019 elections. 

23.2 Instead, they amended their Notice of Motion to remove the 

reference to the new electoral regime being in place for the 2019 
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elections. Instead, the amended Notice of Motion provided that 

the new electoral regime must now be put in place “as soon as 

possible”.4  

23.3 Moreover, the applicants expressly accepted in their replying 

affidavit that it would not be possible for this to occur in time for 

the 2019 elections. For that reason, it was stated on oath that the 

first applicant would reluctantly register a political party to contest 

the 2019 elections.5 

23.4 As the applicants’ deponent explained: 

“The First Applicant does however accept that a more 
elaborate system of independent candidacy of the kind 
envisaged in the Van Zyl Slabbert report will, for the reasons 
explained by the Third and Forth Respondents, not be ready 
in time for the next election. The First Applicant has for that 
reason established a special purpose vehicle called 'The 
House of Independents' and which it hopes will afford a larger 
number of people - who share its vision in relation to the 
electoral process access to Parliament at this stage already. 

The First Applicant had hoped to register this as a movement 
as opposed to a political-party but the Commission has made 
it clear that the only way in which the special purpose vehicle 
can participate in the next election is as a political party. 

The House of Independents has accordingly been registered 
as a political party under protest. It hopes to be a haven for 
those people who would otherwise have stood as 
independent candidates had the Electoral Act been 
Constitutionally compliant. Its candidates will all commit 
themselves, if elected, to support the electoral system 
envisaged by the Van Zyl Slabbert Report.” 6  

   (my underlining) 
 

                                                 
4
  Prayer 4 of the Notice of Motion 

5
  Replying affidavit, p 466, paras 24.3 – 24.5 

6
  Replying affidavit, p 466, paras 24.3 – 24.5.  I point out that, as was confirmed by the 

applicant’s counsel the hearing before Desai J, in fact the “House of Independents” was 
not registered as a political party for these elections, despite the contrary statement on 
oath by the applicants before the High Court.  No explanation was provided for this. 
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23.5 Similarly, in the hearing before Desai J, the applicants could 

never explain how the electoral system could be altered in time 

for the 2019 elections, save for a vague suggestion in argument 

that the elections could be postponed to allow this to occur. 

24 Yet, somewhat remarkably, after all of this, the applicants have now 

engaged in a substantial about-turn.  They now approach this Court 

seeking to have the matter determined on an urgent basis because of 

the looming 2019 elections.  This inconsistent stance is not explained. 

25 The main voting day for the elections is 8 May 2019.  The elections have 

been scheduled for that day since the election day was proclaimed by 

the President and the provincial premiers on 26 February 2019.  As a 

matter of fact, it is simply impossible for the electoral system to be 

altered before then to accommodate independent candidates. 

26 I therefore respectfully submit that (as was clear on the papers before 

the High Court and as was accepted in the applicants’ replying affidavit 

before the High Court) even were the applicant’s challenge to succeed, it 

is simply impossible for a remedy to be granted in time for the 2019 

elections.  

27 Apart from the facts set out above and those in the High Court papers, I 

emphasise that all ballot papers for the forthcoming elections have now 

been printed, packaged and distributed: 
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27.1 The printing, packaging and distribution of ballots to be used for 

the election of the National Assembly was finalised on 23 April 

2019. 

27.2 The printing, packaging and distribution of ballots to be used for 

the elections of the nine provincial legislatures was finalised on 

25 April 2019 

27.3 The printing, packaging and distribution of the ballots to be used 

for voting at the Republic’s 121 foreign missions abroad has 

already been finalised. Voting at those missions will take place 

on 27 April 2019, before this Court hears this application. 

27.4 Accordingly, as at the date of this affidavit, a total of 63.6 million 

ballots had been printed (31.8 million for national elections and 

31.8 million for provincial elections) and distributed.  The total 

cost of printing the ballot papers was in excess of R38 million. 

27.5 Even were ballot papers to be reprinted immediately, this 

process would not be complete in time for the 8 May 2019 

elections. This is especially so given that the national ballot is 

600mm in length – to accommodate the unprecedented number 

of 48 political parties taking part.  

28 In an apparent effort to overcome this, the applicants now apparently 

suggest (for the first time) to this Court that an additional ballot paper 
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could be used for independents. 7    I respectfully point out that this 

apparent afterthought is hopelessly impractical and unsustainable. 

28.1 Even if this Court were to deliver judgment on the day of the 

hearing itself (2 May 2019) that leaves only 6 calendar days until 

the election.  This is not remotely sufficient time to allow for 

procedures to be put in place for independent candidates to 

register; for independent candidates to register; and for 31.8 

million national ballot papers and 31.8 million provincial ballot 

papers to be prepared, printed, packaged and distributed across 

the country. 

28.2 Nor would there be enough time to train the approximately 

220 000 electoral officers and staff at the 22 924 voting stations 

across the country regarding the use of this additional ballot or to 

educate the public in this regard. All of this would be essential 

given that such a separate independents’ ballot has never been 

used before in our elections. 

28.3 Nor do the applicants provide any explanation of how this 

additional ballot is to be used in a manner that avoids a given 

voter voting twice – once for a party on the party ballot and once 

for an independent on the independent ballot. 

                                                 
7
 See Founding Affidavit, Application to Constitutional Court, para 13 
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28.4 Nor does the applicants’ belated proposal take any account of 

the numerous legislative and regulatory amendments that would 

be required to the Electoral Act regarding the casting of ballots, 

counting of ballots and so on and how these are to occur before 

the elections on 8 May 2019. 

28.5 Importantly, special votes would have been cast abroad by 27 

April 2019. Disparate balloting would be neither free nor fair. Not 

only would it open the Commission to a multiplicity of challenges 

from a variety of interests, but it also has potentially unforeseen 

circumstances for election management, political stability and 

peace.  

29 In all the circumstances, even if the applicants’ constitutional challenge 

were to succeed, there is no way at all in which the electoral system 

could be altered in time for the 2019 elections, which are only a few days 

away. 

30 Instead, if the constitutional challenge were to succeed, I submit that the 

only proper remedy would be for the court to suspend any declaration of 

invalidity for a period of at least two years in term of section 172 of the 

Constitution. This would allow Parliament, the Commission, the political 

parties, the public and the applicants a proper say on how any defect 

should be remedied properly and in an orderly fashion, prior to the next 

national and provincial elections. 
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31 Furthermore, as political parties participating in the elections, reluctantly 

or otherwise, they would have the opportunity to mobilise support for 

their stance. If it gains sufficient traction they would find themselves 

elected to Parliament. The electorate would have spoken. There, they 

would be ideally placed to influence reforms as members of the 

Legislature which, having regard to the fundamentals of separation of 

powers principles, is the appropriate arm of government to effect 

legislative reforms.   

32 This Court has repeatedly stressed that suspension is no extraordinary 

remedy.  That is particularly the case here where such a suspension 

order would cause no material prejudice to the applicants or any other 

person.   

32.1 The applicants indicated that they would register a party for 

independents for these elections. Assuming that such a party is 

possible and not a contradiction in terms, they ultimately chose 

not to do so.  They cannot be heard to complain of prejudice.  

32.2 No-one else contended before the High Court that they were  

prejudiced by not being able to stand as independent 

candidates. 

32.3 The voting public will, as things stand, have the largest range of 

political options ever seen in our country’s history. There are 48 



    17 

parties on the national ballot – more than ever before.  Any 

voting member of the public will thus have ample options. 

URGENCY 

33 The only basis alleged for urgency is the need for this application to be 

decided before the 2019 elections.  However, this is unsustainable given 

that: 

33.1 There is simply no practical way that the electoral system can be 

changed prior to the 8 May elections; 

33.2 The applicants do not suggest any practical way that the 

electoral system can be changed prior to the 8 May elections; 

and 

33.3 As explained above, the applicants conceded in their replying 

affidavit in the High Court that the electoral system could not be 

changed prior to the 2019 elections. 

34 In the circumstances, I respectfully submit that there is no need for this 

Court to decide the complex and far-reaching issues raised by the 

applicants’ constitutional challenge on an urgent and (with respect) 

rushed basis.  The proper approach is to postpone the matter to be 

heard in the ordinary course, after the elections are complete, so that the 

issues raised can be given the careful consideration they deserve. 
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CONCLUSION 

35 The Commission therefore submits that the application for leave to 

appeal should be dismissed. 

36 alternatively be postponed to a date to be dealt with in the ordinary 

course, after the 2019 elections. The Commission does not seek costs. 

 

___________________________ 
PHATUDI SIMON MAMABOLO 

 

I hereby certify that the deponent knows and understands the contents of this 

affidavit and that it is to the best of his knowledge both true and correct. This 

affidavit was signed and sworn to before me at Centurion on this the 26th day 

of April 2019, and that the Regulations contained in Government Notice 

R.1258 of 21 July 1972, as amended, and Government Notice No R1648 of 

19 August 1977, as amended, having been complied with. 

 

 

 

________________________ 
COMMISSIONER OF OATHS 
Full names: 

Address: 

Capacity: 


