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Introduction 

 
 

1. On 6 October 2017, the Court a quo held that the Applicant, together with the 

other individual Defendants in the action, were liable to pay the Plaintiff (the 

First Respondent in this application) R82 million on the basis of a deed of 

suretyship, read with an acknowledgment of debt, and ordered them to pay 

that sum, together with interest thereon.1 

2. Leave to appeal having been refused by the Court a quo and thereafter by the 

Supreme Court of Appeal, the Applicant applies to this Court for leave to 

appeal. 

3. The bases on which the Applicant disputes the correctness of the judgment 

and order of the Court a quo and contends that he is entitled to be granted 

leave to appeal appears to be as follows: the loan agreement in terms of 

which the Land Bank advanced some R62 million to Westside is invalid; the 

deed of suretyship, which is accessory to the principal obligation, is 

accordingly also invalid; the acknowledgment of debt would appear to be a 

novation of the loan agreement; in that case, however, like the loan 

agreement it too is invalid; the acknowledgment of debt cannot be regarded as 

a compromise as there was no dispute about the invalidity of the loan 

                                            
1
 For ease of reference the parties herein will be referred to as follows: the First Respondent as the 

Land Bank; the Applicant and the Second to Ninth Respondents herein as “the Defendants”; where the 
Defendants are referred to individually, as they were referred to in the Court a quo. In addition, the 
principal debtor, Westside Trading 570 (Pty) Ltd will be referred to simply as “Westside”.        
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agreement; and the indebtedness referred to in the deed of suretyship is not 

covered by the obligation referred to in the deed of acknowledgment. 

4. The correctness of these contentions is disputed. It is submitted that a proper 

construction of the relevant documents, in particular the deed of suretyship 

and the acknowledgment of debt confirms the correctness of the finding of the 

Court a quo that the individual Defendants were liable to the Land Bank for the 

amounts advanced to Westside, which had in the acknowledgment of debt 

accepted that it owed the Land Bank R82 million. 

5. In this regard the following contentions are made. First, the Court a quo held 

the Defendants liable on the basis of what Westside had agreed, in the 

acknowledgment of debt,2 it would pay to the Land Bank. Second, two issues 

are central to a determination of the correctness of that finding. The one is a 

proper determination of the juridical nature of the agreement set out in the 

acknowledgment of debt. In particular, did the agreement to pay, as set out in 

the acknowledgment of debt, constitute a novation or did it constitute a 

compromise of claims arising from the loan agreement.  The other issue is 

this: is the debt set out in the acknowledgment of debt covered by the 

suretyship. Third, the answers to these questions depend on a close 

consideration of the text of the relevant documents, considered in the light of 

the context in which they were considered and the purpose each served. 

                                            
2
 Annexure LA6: Vol 5, pp 453-456. The Court a quo correctly found that in signing that letter and 

returning it to the Land Bank, Westside’s Financial Director [the Fourth Defendant] acknowledged that 
Westside was indebted to the Land Bank in the amount reflected therein, namely, R82 million.  
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6. In light of the foregoing, the matters that will be addressed in these Heads are 

as follows. First, the general background against which the Land Bank brought 

the action in the Court a quo will be summarised. Second, the relevant facts 

and the findings of the Court a quo will be set out. Third, the issue of the 

juridical nature of agreement set out in the acknowledgment of debt will be 

considered. Fourth, is the debt that is contemplated in the acknowledgment of 

debt covered by the deed of suretyship. Fifth, it will be submitted that the 

application for leave to appeal ought to be refused, on the basis that there is 

no reasonable prospect of the appeal succeeding, or if leave is granted, the 

appeal ought not to be upheld. 

The general background3   

 

7. The Land Bank is a bank. It was established in terms of s 3 of the Land Bank 

Act4 and continues to exist in terms of s 2 of the Land and Agricultural 

Development Bank Act5 (“the Act”). In 2006 and early 2007: it concluded loan 

agreements with several companies for the purposes of acquiring land and 

providing funds for township establishment; agreed to advance various 

amounts in instalments to the companies; and then made some advances. 

The loans were secured by mortgage bonds over the land that was to be 

developed and in other instances also by concluding deeds of suretyship with 

the directors or shareholders of the companies. One such company was 

                                            
3
 These matters are set out in the Land Bank’s Answering Affidavit opposing the grant of leave to 

appeal herein: Vol 6: pp 462 to 463, paras 8-14.    
4
 No 18 of 1912  

5
 No 15 of 2002 
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Westside, the directors and shareholders of whom were the Defendants in the 

Court a quo. 

8. Late in 2007, after some 15 or 16 such loan agreements had been concluded 

and various amounts had been advanced, the Land Bank was advised that 

the Act did not authorise it to enter into such contracts or advance monies for 

such developments. By then substantial amounts had already been advanced. 

However, further advances could not legitimately be made. The Land Bank 

communicated its predicament and position to the companies involved and 

sought, through separate negotiations with the respective companies, their 

shareholders and directors, to resolve the matter amicably. In many cases, the 

companies acknowledged their indebtedness for the sums advanced.6 

Westside was one of those who did. However, several of them thereafter 

sought to evade their obligations under the acknowledgments of debt. As a 

result, the Land Bank was required to approach the High Court for appropriate 

relief. The Court a quo relied on what was decided in two of those matters.7 

  

                                            
6
 The acknowledgments were secured by way of letters worded similarly to the letter sent to Westside 

on 13 February 2009. An agreement thus concluded formed the basis of that company’s indebtedness 
to the Land Bank, as is the case in this matter.     
7
 Land & Agricultural Development Bank of South Africa  v Impande Property Investments (Pty) Ltd:   

Unreported Judgment of the South Gauteng High Court: Case No 35355/10 (judgment dated 9 April 
2013); and Panamo Properties 103 (Pty) Ltd v Land & Agricultural Development Bank of South Africa 
2016 (1) SA 202 (SCA); and   
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The proceedings in the Court a quo 

 

9. The Plaintiff initially brought an action against Westside, as the principal 

debtor, and the Defendants as sureties.8 By then Westside had already been 

placed under provisional liquidation. A final winding-up order was later granted 

– on 17 September 2012. 

10. The original Particulars of Claim, in which Westside was cited as the First 

Defendant, and the Defendants as the Second to Tenth Defendants, were 

based on four [alternate] causes of action.9 As against Westside, the relief 

sought was as follows: for payment of R62 617 214,54, based on unjust 

enrichment (Claim A); for payment of R97 681 860,07, which was owing in 

terms of the loan agreement (Claim B); for payment of R82 million, which was 

based on the acknowledgment of debt (Claim C); and that the mortgage bond 

that secured the loan be declared executable (Claim D). As against the 

Second to Tenth Defendants, relying on the deed of suretyship, the Land 

Bank claimed payment in the alternative amounts of R62 617 214,54, 

R97 681 860,07, or R82 million (Claim E).   

11. After the Defendants had filed their Pleas, the Plaintiff amended its Particulars 

of Claim.10 The principal effect of the amendments was as follows. First, 

Westside was no longer a party to the action: the joint liquidators were cited 

as the First and Eleventh Defendants. Second, the only claim that was 

                                            
8
 The action was instituted on 26 April 2012: Combined Summons: Vol 1: p 1  

9
 The original Particulars of Claim are contained in Vol 1: pp 6-28 

10
 The amended pages are at Vol 1: pp 32-41 
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pursued was that based on the deed of suretyship: the nine sureties were 

required to pay to the Plaintiff, jointly and severally, the sum of R82 million, in 

terms of the acknowledgment of debt as recorded in the letter of 13 February 

2009. 

12. After the amendment, the allegations on which Land Bank relied were the 

following. First, it and Westside concluded the loan agreement – on 6 July 

2006. Second, between 6 and 20 July 2006, it and the Defendants entered 

into a deed of suretyship. Third, pursuant to the loan agreement, it advanced a 

total amount of R62 617 214,54 to Westside. Fourth, in 2007, it became aware 

that the conclusion of the loan agreement and the advances were not 

authorised by the Act. Fifth, in February 2009, Westside in writing confirmed 

its indebtedness to the Land Bank in the sum of R82 million. Sixth, 

notwithstanding that payment had been due by 30 April 2009, payment was 

not made. Seventh, as Westside, which has since been placed under final 

liquidation, has not paid, the Defendants were jointly and severally liable to 

pay to the Land Bank the R82 million. 

13. As detailed in the Answering Affidavit in this application and noted by the 

Court a quo, the Defendants adopted an obstructive and unhelpful approach 

in their Pleas and at the trial.11  

14. Two witnesses gave evidence: Mr Tapson Charova, for the Land Bank; and 

the Fourth Defendant, for the Defendants. 

                                            
11

 Record: Vol 6, pages 466-468, paras 22. See also the Judgment of the Court a quo, at pp 405 to 406, 
para [70]  
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15. Mr Charova had to be called to confirm the authenticity of the various 

agreements, including the agreement recorded in the letter of 13 February 

2009, as the Land Bank was unable to produce the originals, despite thorough 

and diligent searches, and the Defendants refused to make the requisite 

admissions. In cross-examination, a number of issues, which were not 

thereafter pursued, were raised with Mr Charova. After the Plaintiff closed its 

case and an application for absolution from the instance was refused, the 

Fourth Defendant then testified. Notwithstanding that the different Pleas had 

placed virtually every issue in dispute, after the Fourth Defendant testified, the 

following matters could no longer be disputed: the parties had concluded the 

loan agreement and the deed of suretyship; the copies of the contracts that 

had been annexed to the Particulars of Claim were true copies; each of the 

Defendants had signed the contracts; and the letter of 13 February had been 

received by the Company.12 However, the Fourth Defendant attempted to 

suggest that the signature at the foot of the letter of 13 February 2009 may not 

have been his and that there was something “amiss” about the first page of 

the letter that had been annexed to the Particulars of Claim. It is submitted 

that the judgment deals quite comprehensively with his evidence, and with 

respect correctly rejected his unfounded claims about the letter.13  

16. It is further submitted that the judgment dealt with all the relevant issues and 

correctly decided that the Defendants were liable to the Land Bank on the 

basis   of the suretyship, read with the acknowledgment of debt. 

                                            
12

 Judgment: Vol 5: pp 395 to 400, paras [44] to [57] 
13

 Judgment: Vol 5: pp 395 to 400, paras [44] to [57]  



 
 
 

10 
 

17. As noted earlier, the Applicant contends that the agreement in the 

acknowledgment of debt constituted a novation as opposed to a compromise. 

Having regard to the respective requirements that that are to be met before a 

substituted agreement can be regarded as a novation as opposed to a 

compromise, it is submitted that that contention is incorrect: the substituted 

agreement is a compromise: it certainly is not a novation.  

The substituted agreement is a compromise not a novation 

 

18. In a novation, an essential requirement for a substituted agreement replacing 

an earlier agreement is that both agreements must be valid: a novation is 

effected by an agreement between the parties concerned, entered into with 

the intention of substituting a new [valid] obligation for the old [valid] one.14 In 

this connection, the AD has said: “Novation is essentially a question of 

intention: when parties novate they intend to replace a valid contract by 

another valid contract.”15 [Emphasis added.]  

19. On the other hand, a compromise is a settlement of litigation or envisaged 

litigation.16 The nature of a contract of compromise is that it is concluded 

because the rights of the parties are uncertain, and they choose to resolve 

that uncertainty.17 Of significance are the following attributes of compromise: 

                                            
14

 Lawsa:  Vol 19 (Second Edition), par 240  
15

 Acacia Mines Ltd v Boshoff 1958 (4) SA 330 (A), at 337 C-D; Swadif (Pty) Ltd v Dyke NO 1978 (1) 
SA 928 (A), at 940 G-H.    
16

 Lawsa, Vol 19, par 241  
17

 Wilson Bayley Holmes (Pty) Ltd v Maeyane & Others 1995 (4) SA 340 (T), at 345 E-F. In the words of 
Caney: Compromise (or transaction) is an agreement for the settlement between the parties of a 
dispute concerning something which is in doubt or is uncertain, without litigating the issue to a 
conclusion: L R Caney: Law of Novation, p 45   
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compromise is a substantive contract that exists independently of the original 

cause; and it is accordingly not affected by the invalidity of the original 

agreement.18 It is different in the case of a novation where the original invalid 

contract taints the novated contract. A compromise produces a new self-

standing agreement which materially alters the rights and obligations of the 

parties.19      

20. It is a requirement for a valid compromise that there must be a dispute 

between the parties, although it is not required that the dispute must be the 

subject of litigation.20 

21. It is submitted that, having regard to the requirements for a novation and those 

for a compromise and the matters referred to in the paragraphs immediately 

hereunder, the substituted agreement set out in the acknowledgment of debt 

constitutes a compromise and not a novation. 

22. First, the agreement reflected in the acknowledgment of debt came into being 

following a dispute about the Land Bank’s decision not to continue funding 

property developments after it had been advised that providing loans for such 

developments, including the loan to Westside, fell outside its statutory 

mandate. The thrust of the dispute is recorded in the letter of 29 January 

                                            
18

 Dennis Peters Investments v Ollerenshaw & Others 1977 (1) SA 197 (W), at 203 A; Benefeld v West 
2011 (2) SA 379 (GSJ), at [14]. See also Lawsa, Vol 19, para 241.   
19

 Cachalia v Harberer & Co 1905 TS 457, at 464; Airport Company of SA v ISO Leisure OR Tambo 
2011 (4) SA 642 (GSJ), at [36] 
20

 Lawsa, Vol 19, par 241 
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2007,21 which summarises the opposing positions adopted by the Land Bank 

and Westside. In this regard, the letter notes that the position adopted by the 

Land Bank at a discussion late the previous year was as follows: it would no 

longer continue funding property developments; the funding relationship was 

to be reviewed prior to being terminated. But, as noted in the letter, the two 

parties had agreed at the discussion that the matter should be resolved 

amicably. Thereafter, Westside’s board of directors [the Defendants in the 

Court a quo] had underscored the sentiment that the “settlement must be 

amicable without any legal battles” as this would not benefit either party. 

Finally, for the purposes of this application, the position of Westside’s board of 

directors was as follows: the Land Bank should honour its undertaking to pay 

the outstanding draw-downs and debt incurred by the professional team; it 

should fund the project until April 2008; and it should reduce the interest rate.   

23. Third, according to the Fourth Defendant, after this letter was sent further 

discussions were held between the parties relating to the sale of the property 

by Westside and the amount that would have to be paid to the Land Bank.22 

However, as regards the amount that Westside would pay, no firm agreement 

had been reached, though there were a number of offers and counter-offers 

with amounts ranging from R90 million to R80 million.23 On 5 February 2009, 

in a letter to the Land Bank, and writing on behalf Westside, the Fourth 

                                            
21

 The letter is Annexure LA5 to the Founding Affidavit and appears in Vol 6: pp 451 to 452. Although 
the letter is dated 29 January 2007, it was accepted at the hearing that the correct date was 28 January 
2008: see the evidence of Charavo: Vol  3, p 274, lines 20 to 23; and the evidence of the Fourth 
Defendant: Vol: p 341, lines 13 to 16        
22

 Evidence of Fourth Defendant: Vol 4, p 304, line 21 to p 305, line 6   
23

 Evidence of Fourth Defendant: Vol 4, p 305, line 20 to p 306, line 20 
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Defendant proposed that the Land Bank accepts Westside’s proposition for 

settlement in an amount of R82 million.24 It is against the backdrop 

summarised above, that the agreement reflected in the letter of 13 February 

2009 was concluded.25   

24. Fourth the letter of 13 February 2009 was addressed to the Fourth Defendant, 

in his capacity of Westside’s financial director. It is headed: Indebtedness to 

Land Bank: Westside Trading 570 (Pty) Ltd. It begins as follows: we refer to 

the recent correspondence between the Land Bank and Westside. It then 

goes on to confirm the following: Westside had successfully negotiated an 

offer of R82 million in full and final settlement of its indebtedness to the Land 

Bank, notwithstanding that its outstanding loan balance as at 31 January 2009 

stood at R94 900 589.32; Westside had undertaken to repay the Land Bank 

on conclusion of the transaction with a potential buyer; but the Land Bank had 

informed Westside of the need for it to find alternative finance; and it was 

imperative that the outstanding balance was repaid by the end of April 2009. 

The letter goes on to request the Fourth Respondent: to acknowledge receipt 

of the letter for and on behalf of Westside as confirmation of the information 

therein; in the event of the information supplied not being applicable or 

correct, to indicate that in its reply; and to respond by no later than 28 

                                            
24

 That letter is not included in the Record before this Court, although it is submitted that it ought to 
have been because: it had served before the Court a quo while the Fourth Respondent was testifying in 
chief and the Fourth Respondent gave evidence on it: see Vol 4, p 312, lines 6 to 18. As a result, the 
Fourth Respondent was cross-examined on the letter: Vol 4, p 339, line 24 to p 343, line 14. The date 
reflected on the letter is 5 February 2009, but as pointed out to the Fourth Defendant during cross-
examination, the probabilities are that the correct date was 5 February 2009, that is, a week before the 
letter of 13 February 2009   
25

 Evidence of Fourth Defendant: Vol 4, p 332, lines 6 to 18 
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February 2009. [Emphasis added.] The letter was [thereafter] signed for an on 

behalf of the Company, on the face of it, and as found by the Court a quo, by 

the Fourth Defendant. 

25. It is of course necessary, through a proper interpretation of the letter to 

determine whether the agreement it sets out constitutes a novation or a 

compromise. The proper approach to and the principles applicable to the 

interpretation of written instruments are set out in the Endumeni case.26 

Stated briefly, that approach is as follows: 

26. Whatever the nature of the document, consideration must be given to the language used in 

the light of the ordinary rules of grammar and syntax; the context in which the provision 

appears; the apparent purpose to which it is directed and the material known to those 

responsible for its production . . . The process is objective not subjective. A sensible meaning 

is to be preferred to one that leads to insensible or unbusinesslike results or undermines the 

apparent purpose of the document.”   

27. The broad context within which the Acknowledgment of Debt was concluded 

may be summarised as follows.27 First, the Land Bank and Westside had 

concluded an agreement in terms of which the Land Bank would loan 

Westside R100 million for a proposed development. Pursuant to that 

agreement, the Land Bank had advanced a total of R62 617 214,54 to 

Westside. Second, as security for the advances, the Land Bank had entered 

                                            
26

 Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA), at [18]. This 
approach has been endorsed by this Court: see Municipal Employees Pension Fund v Natal Joint 
Municipal Pension Fund (Superannuation) 2018 (2) BCLR 157 (CC); [2017] ZACC 43; and see also 
Trinity Assets Management (Pty) Ltd v Grindstone Investments 132 Ltd 2018 (1) SA 94 (CC).    
27

 Significantly this context is summarised in the Acknowledgment of Debt.   
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into a deed of suretyship with Westside’s directors. Third, the Land Bank was 

later told and thereafter informed Westside that granting a loan for the 

development proposed was outside its mandate. 

28. At the time of the Acknowledgment of Debt, the amount of the advances and 

the interest payable in terms of the loan agreement was R94 900 589,32. 

However, following negotiations between the parties, it was agreed that 

Westside would pay the Land Bank R82 million in full and final settlement of 

its indebtedness with Land Bank. 

29. It is clear from what is set out in the Acknowledgment of Debt that the 

Directors of Westside collectively had accepted that Westside was indebted to 

the Land Bank in the terms that its indebtedness was described in the 

Acknowledgment of Debt that had been duly signed on Westside’s behalf. 

They were also the parties to the deed of suretyship, which is the contract that 

sets what indebtedness they stood surety for.       

30. Given the foregoing context and the requirements or criteria for a novation, on 

the one hand, and a compromise on the other, the following submissions are 

made.  

31. The agreement reflected in the letter of 13 February 2009 is not a novation of 

the loan agreement. This is because both the Land Bank and Westside 

appear to have accepted that the loan agreement was invalid. As was held in 
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the Acacia Mines case28 there can be no question of a novation being 

intended in respect of an invalid contract, as a novation requires that parties 

intend “to replace one valid contract with another”. 

32. It is submitted that, having regard to the requirements set out above of a 

compromise, the substituted agreement constitutes a compromise. The basis 

of that submission is as follows. The agreement reflected in the letter of 13 

February 2009 was concluded by the Land Bank and Westside in order to 

settle their dispute about the Land Bank’s refusal to make further advances 

and the amount that Westside would have to pay back in respect of the 

advances and interest. Through the agreement reflected in the letter, the 

parties replaced their respective obligations and rights, as set out in the loan 

agreement, with binding obligations and rights as reflected in the letter. It is 

submitted that the agreement thus created was a compromise: it meets all the 

requirements of a compromise: to settle the dispute over the Land Bank’s 

refusal to make further advances and the amount of Westside’s indebtedness 

without resorting to litigation. 

33. However, placing reliance on what was said in Weltmans,29 the Applicant 

contends that the acknowledgment of debt and the original loan agreement 

related to the same agreement and only the amount due, and not the essence 

of the original agreement, was changed. With respect, there were a number of 

fundamental differences between the two agreements. In terms of the loan 

                                            
28

 Supra, at 337 D-G.  
29

 Weltmans Office Furniture (in liquidation) v Whistlers CC 1999 (3) SA 1116 (SCA)   
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agreement, Westside was entitled to demand that the full amount reflected in 

loan agreement, namely R100 million, be advanced to it. It persisted with this 

demand in the letter of 29 January 2008. On the other hand, the Land Bank 

was entitled to repayment of the full amount that had been advanced and the 

accruing interest. It would appear that the uncertainty as to which of those 

positions would be upheld, had the dispute not been resolved “without legal 

battles”, had prompted the settlement as set out in the acknowledgment of 

debt.     

34. Accordingly, the acknowledgment of debt sets out a valid agreement upon 

which the Land Bank was entitled to claim from Westside. 

35. The further question is whether the invalidity of the loan agreement has the 

effect of invalidating the deed of suretyship. It is submitted, on the basis of 

what is set out in the next section of these Heads, that when proper regard is 

had to the terms of the deed of suretyship, the invalidity of the loan agreement 

does not have this effect.  

Invalidity of the original agreement does not invalidate the suretyship 

 

36. The Applicant contends that although in Panamo the SCA had found that the 

accessory agreement there [a mortgage bond] was not invalid despite the 

invalidity of the principal agreement [the loan agreement], that principle ought 

not to apply in this case as the accessory agreement here is a deed of 

suretyship. 
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37. It is submitted that there was no merit in that contention, which was also made 

in the Court a quo but was rejected. Relying on Panamo, the Court a quo held 

that there was no merit in the contention that the invalidity of the principal 

agreement [the loan agreement] means that the accessory agreement [the 

deed of suretyship] was also necessarily invalid. 

38. In rejecting the Defendants’ contentions on that issue, the Court a quo 

adopted the same general approach that had been followed by the SCA in 

Panamo. There too the Land Bank had entered into a loan agreement (with 

the company concerned) for the purpose of acquiring land and to finance the 

development of a township. The SCA held30 that, as the agreement was 

unauthorised for want of compliance with s 3 of the Land and Agricultural 

Development Act, which sets out the objects of the Land Bank, and with s 66 

of the PFMA, the loan agreement was invalid. However, the SCA went on to 

hold that it did not follow that because the principal agreement was invalid the 

accessory agreement [the mortgage bond in that case] was also invalid and 

unenforceable. 

39. It pointed out the following:31 the bond was initially passed to secure 

Panamo’s performance under the loan; properly considered, the bond was 

accessory to the loan; and once the loan is set aside the bond must suffer the 

same fate and be subject to cancellation, unless the bond is [also] accessory 

to a different obligation than the loan. Accordingly, even if the loan were void, 

                                            
30

 At [21]-[22] 
31

 At para [29] 
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this did not mean there was no obligation secured by the bond. Whether or not 

there was such an obligation had to be ascertained by a proper consideration 

of the relevant terms of the bond. It then went on to hold that the bond in 

Panamo did not exclude a claim for enrichment and was accordingly 

enforceable. 

40. In determining whether the Court a quo was justified in adopting the SCA’s 

approach in Panamo, and if so, to what extent that approach was permissible, 

it is submitted that due regard ought to be had to the following matters. In 

Panamo, the question was this: did the invalidity of the principal agreement, 

on which the Land Bank had relied, invalidate the accessory agreement, in 

that case the mortgage bond. The answer, the SCA said, depended on 

whether, having regard to the terms of the bond, the debtor’s liability on the 

bond could be sustained, notwithstanding the invalidity of the loan agreement. 

The Applicant contends that the Panamo approach ought not to be adopted 

because in this case is the accessory agreement is a suretyship. It is 

submitted that there is no cogent reason why the validity of an accessory 

agreement depends on whether it is a mortgage bond or a deed of suretyship 

as both are self-standing agreements, albeit accessory. But in this case there 

is an added reason why the Panamo approach should be adopted. It is this. 

The debt that the Land Bank now seeks to enforce is the debt reflected in the 

acknowledgment of debt and not the debt in the loan agreement. Applying the 

Panamo approach would accordingly require that the terms of the deed of 

suretyship are examined to determine whether the debt reflected in the 
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acknowledgment of debt is covered by the suretyship. This is of course 

contingent on its being found that the agreement reflected in the 

acknowledgment of debt constitutes a compromise.   

41. That is the question that the Court a quo pertinently considered. It concluded 

that the suretyship covers the debt reflected in the acknowledgment of debt. It 

is reiterated that that agreement, which when properly construed constitutes a 

compromise, created a legitimate indebtedness and is unenforceable. 

Applying the approach adopted by the SCA in Panamo, the Court a quo, after 

examining the terms of the deed of suretyship, found that the debt 

contemplated in the acknowledgment of debt was covered by the deed of 

suretyship.32 In arriving at that finding, it took into account the provisions of the 

following clauses of the deed of suretyship: 3, 4, and 5.5 and 5.6. 

42. These clauses in essence provide as follows: the security created by the 

suretyship is a continuing covering security irrespective of whether the 

indebtedness existed at the time the deed of suretyship was signed or arose 

later;33 the sureties accept that all admissions and acknowledgment by 

Westside are binding on them;34 and the sureties accept that the Land Bank is 

entitled to enter into any accord, arrangement or compromise with [Westside] 

in respect of the indebtedness or with any surety.35 

                                            
32

 The deed of suretyship is Annexure LA4, and appears in Vol 5 at pp 437 to 450   
33

 Clause 3 
34

 Clause 4 
35

 Clauses 5.5 and 5.6 
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43. In addition, attention is also drawn to the following other provisions of the deed 

of suretyship: clause 1.2, which records that the Land Bank requires security 

for the due and punctual repayment by Westside of the advances, compliance 

with its present and future obligations and amounts Westside may in future 

become obliged to pay in terms of any payment; clause 2, which records that 

the sureties bind themselves as surety and principal debtor; clause 11, which 

provides that each clause, sub-clause and obligation is divisible from the 

remainder of the suretyship and if any of them is found by a court of law to be 

invalid or unenforceable for whatever reason, the remaining provisions remain 

of full force and effect; and clause 14.1, in which the sureties warrant that the 

execution of the suretyship is for the benefit of the sureties. 

44. Finally, on this issue, it is respectfully contended that the Applicant’s reliance 

on Sapirstein36 is misplaced. There the then AD noted the following. First, a 

suretyship is accessory in the sense that it is of the essence of suretyship that 

there be a valid principal obligation. However, it is not essential that the 

principal obligation exists at the time when the suretyship contract is entered 

into: a suretyship may be contracted with reference to a principal obligation 

which is to come into existence in the future.37 

45. Interestingly, a consideration of the approach adopted in Frysch and 

Sapirstein in respect of determining whether a suretyship is valid and what its 

                                            
36

 Sapirstein & Others v Anglo African Shipping Co (SA) Ltd 1978 (4) SA 1 (A) 
37

 At p 11 G-H. See also the judgment of Corbett JA in Trust Bank of South Africa Ltd v Frysch 1977 (3) 
SA 562 (A), at 584 F-G  
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ambit is, is no different from that that was adopted by the SCA in Panamo in 

respect of a mortgage bond. 

46. In the premises, it is submitted that there is no merit in the contention that the 

suretyship is invalid or is not covered by the mortgage bond. 

47. In the Heads of Argument filed on behalf of the Applicant, it is contended38 

that, as an organ of state the Land Bank ought to have pursued other 

“remedies’ that it is suggested would be available to an organ of state that 

finds itself in the predicament in which the Land Bank found itself. It is 

submitted that that is not a matter before this Court. That contention was not 

made in the Court a quo. Nor was it a basis on which leave to appeal was 

sought. 

48. In addition, it is submitted that where an organ of state contracts with a third 

party and a dispute such as the one that arose in this case arises, the organ of 

state is well within its right, especially where the other party is of the same 

mind, to seek to resolve the dispute “amicably without any legal battles”.39 

That is what Westside and the Land Bank did when they concluded the 

agreement reflected in the letter of 13 February 2009. 

Conclusion 

 

                                            
38

 At paragraphs 30-31 
39

 That was certainly the view of Westside’s board of directors, as noted in Westside’s letter of 29 
January 2008: Vol 5, p 451     
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49. It is submitted that leave to appeal ought not to be granted as there is no 

reasonable prospect of the appeal succeeding. Nor, it is submitted, does the 

application raise any arguable point of law of general public importance that 

ought to be considered by this Court. 

50. In the premises, it is submitted that leave to appeal ought to be refused and 

the application for leave ought to be dismissed with costs. 

51. Alternatively, if this Court were to grant leave to appeal, it is submitted that the 

appeal ought to be dismissed with costs. 

 

V Soni SC 

First Respondent’s Counsel 

15 May 2019 
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