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Introduction 

On 16 December 2018, the Chief Justice directed the parties to file submissions on 

four issues. 

These are the First Respondent’s submissions on each of the issues. 

In respect of what debt owing to the Land Bank did Westside acknowledge 

indebtedness in the Acknowledgment of Debt and in what amount? 

1. It is submitted that the answer to this question ought to flow from a proper 

interpretation of the Acknowledgment of Debt. 

2. The proper approach to and the principles applicable to the interpretation of a 

provision in a document appears now to be quite settled. They are as follows.1  

“Interpretation is the process of attributing meaning to the words used in a document, be it 

legislation, some other statutory instrument, or contract, having regard to the context provided 

by reading the particular provision or provisions in the light of the document as a whole and the 

circumstances attendant upon its coming into existence. Whatever the nature of the document, 

consideration must be given to the language used in the light of the ordinary rules of grammar 

and syntax; the context in which the provision appears; the apparent purpose to which it is 

directed and the material known to those responsible for its production . . . The process is 

objective not subjective. A sensible meaning is to be preferred to one that leads to insensible or 

unbusinesslike results or undermines the apparent purpose of the document.”   

 
The passage of the Endumeni judgment quoted above has been cited and 

                                            
1
 Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA), at [18].  
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endorsed by this Court.2  

3. The broad context within which the Acknowledgment of Debt was concluded 

may be summarised as follows.3 First, the Land Bank and Westside had 

concluded an agreement in terms of which the Land Bank would loan Westside 

R100 million for a proposed development.  

4. Pursuant to that agreement, the Land Bank had advanced a total amount of 

R62 617 214,54 to Westside. Second, as security for the advances, the Land 

Bank had entered into a deed of suretyship with Westside’s directors. Third, the 

Land Bank was later told and thereafter informed Westside that granting a loan 

for the development proposed was outside its mandate. 

5. At the time of the Acknowledgment of Debt, the amount of the advances and 

the interest payable in terms of the loan agreement was R94 900 589,32. 

However, following negotiations between the parties, it was agreed that 

Westside would pay the Land Bank R82 million in full and final settlement of its 

indebtedness to the Land Bank. 

6. The word indebtedness does not appear in the loan agreement. However, it 

appears in clause 1.2. of the deed of suretyship, which reads as follows: 

 
1.2 Land Bank requires security for the due and punctual: 

                                            
2
 Municipal Employees Pension Fund v Natal Joint Municipal Pension Fund (Superannuation) 2018 (2) BCLR 157 (CC); [2017] 

ZACC 43; and see also Trinity Assets Management (Pty) Ltd v Grindstone Investments 132 Ltd 2018 (1) SA 94 (CC).  
3
 Significantly this context is summarised in the Acknowledgment of Debt.   
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1.2.2 repayment to Land Bank of the advances; or 

1.2.3  compliance by [Westside] with its aforesaid existing or future obligations; or 

1.2.4 repayment to Land Bank of any amount that [Westside] is or may in future become 

obliged to pay in terms of any payment and/or performance guarantees which 

[Westside] has undertaken to indemnify Land Bank, together with all interest accrued 

thereon and costs that [Westside] may be or become owing to Land Bank relating to or 

arising from the advances, any guarantees and indemnity obligations and repayments, 

including legal and tracing fees, stamp duties and collection commission (hereinafter 

collectively referred to as “the indebtedness”). 

7. It is clear from what is set out in the Acknowledgment of Debt that the Directors 

of Westside had collectively accepted that Westside was indebted to the Land 

Bank in the terms that its indebtedness was described in the Acknowledgment 

of Debt that had been duly signed on Westside’s behalf. They were also the 

parties to the deed of suretyship, which is the contract that sets out what 

indebtedness they stood surety for.  

8. In light of the foregoing, it is submitted that the debt contemplated in Westside’s  

indebtedness as this phrase appears in the Acknowledgment of Debt consisted 

of the advances that Land Bank had been made to Westside, together with 

interest payable in terms of the loan agreement.  

9. It is perhaps worth noting that this interpretation is consistent with following 

passage from the Acknowledgment of Debt: Land Bank has informed 

[Westside] that the loan advanced to [Westside] fell outside of the Land Bank’s 

mandate . .  
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10. In terms of the Acknowledgment of Debt, it was accepted on Westside’s behalf 

that as at 31 January 2009 its total indebtedness to the Land Bank was 

R94 900 583,32. 

11. However, following negotiations between the parties, it had been agreed that 

Westside would pay only R82 million. 

12. In the premises, it is submitted that in the Acknowledgment of Debt the amount 

that Westside acknowledged it would pay the Land Bank is R82 million. 

If the Acknowledgment of Debt was made in relation to the invalid loan 

agreement on what basis could it validate the indebtedness flowing from the 

invalid loan agreement? 

13. It must be accepted that there is a connection between the debt that is 

acknowledged in the Acknowledgment of Debt and the loan agreement. 

However, it is submitted that that connection ought to be seen in its proper 

context. That context may be summarised as follows.  

14. The Land Bank advanced various amounts totalling some R62 million to 

Westside. Those advances were made pursuant to the loan agreement. Land 

Bank was not authorised to enter into the agreement to provide funding for 

Westside’s proposed development. The loan agreement was accordingly invalid 
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and the same must be said of the advances that Land Bank effected to 

Westside. 

15. It is submitted that the basis for concluding that the loan agreement and the 

advances were invalid is of important significance for the reasons set out 

hereunder.  

16. Whilst the Land Bank had exceeded its statutory mandate in concluding the 

loan agreement and making the advances, its actions do not constitute an 

offence. Significantly, too, it cannot be said that, on the accepted facts, the 

advances were contra bonos mores.  

17. Although visited with invalidity on account of lack of authority, the advances 

ought not to be regarded as null and void and a debt flowing from such acts 

ought not to be regarded as unenforceable. It must however be accepted that 

the debt cannot be recovered on the basis of the invalid loan agreement.  

18. Whatever the limits are in terms of which recovery would be permitted, it is 

submitted that at the very least a claim in unjust enrichment would have lain 

against Westside but for its being liquidated. 

19. If the Land Bank had a valid claim against Westside, it is submitted that 

Westside was indebted to the Land Bank. Accordingly, its directors were 
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entirely at liberty to enter into an agreement acknowledging the existence of the 

debt and agreeing how it was to be settled. 

20. In the premises, it is submitted that notwithstanding the invalidity of the loan 

agreement and the advances made to Westside, a valid debt came into 

existence through the Acknowledgment of Debt. It bears restating that the 

Acknowledgement of Debt was concluded by agreement between the parties 

regarding the terms thereof. Neither the Land Bank nor Westside was 

precluded from entering into such agreement.  

21. It is contended by the Applicant that the “debt” contemplated in the 

Acknowledgment of Debt was in reality a novation of the principal debt in the 

loan agreement. Placing reliance on what was decided in Gibson v Van der 

Walt,4 it is contended that because the “principal debt” was invalid, the debt in 

the Acknowledgment of Debt was also invalid. It is submitted with respect that 

such reliance is misplaced. This is because of the following. 

22. First, whilst the loan agreement was admittedly invalid, but solely on account of 

the Land Bank’s exceeding its mandate in concluding a loan for that proposed 

development, this did not render invalid Westside’s debt to the Land Bank. 

Westside’s obligation arose from the advances that had been made to it. That 

obligation remained notwithstanding that the advances had been made 

pursuant to an invalid agreement. 

                                            
4
 1952 (1) SA 262 (AD) 
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23. Second, it is submitted that a careful reading of Gibson5, especially p 271A-B, 

makes it clear that the principle enunciated therein relates to the relevant 

principles of our common law relating to gambling and wagering. Accordingly, it 

is submitted that the principle is not applicable to this case. 

24. Reliance is also placed on Benefield v West.6 It is submitted with respect that, if 

anything, Benefield supports the contention that the indebtedness referred to in 

the Acknowledgment of Debt is a valid debt, notwithstanding that it flowed from 

an invalid loan agreement. 

25. This is because the loan agreement in this case was not invalid because it was 

contra bonos mores: it was invalid because it was not authorized by the 

governing statutory provisions. Perhaps just as importantly, those provisions do 

not make the conclusion of such agreements or the making of advances 

pursuant to such agreements illegal.   

  

                                            
5
 Ibid.  

6
 2011 (2) SA 379 (GSJ) 
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Does “the indebtedness” in clause 1 of the deed of suretyship include any 

indebtedness arising from an invalid principal agreement? 

26. It is submitted that the answer to the question as to whether or not the sureties 

are liable to the Land Bank on the basis of the deed of suretyship must be 

sought from a proper interpretation of what debts the sureties bound 

themselves to. 

27. The terms of clause 1.2 have been set out above. As is clear from that clause, 

the purpose of the suretyship agreement was to provide security to the Land 

Bank for the due and punctual repayment of advances that had been and would 

be made pursuant to the loan agreement. 

28. It is submitted that provided that Westside was indebted to the Land Bank on 

account of the advances that it had received from the Land Bank, the sureties 

would be liable to pay that debt to the Land Bank, should Westside fail to pay 

the Land Bank. 

29. It is submitted that the obligation of the sureties to pay the Land Bank is not, 

having regard to the terms of the deed of suretyship, in particular clause 1.2, 

extinguished or in any way affected by the invalidity of the principal obligation.  

30. In reinforcement of this contention it is submitted that while repayment in terms 

of the loan agreement would be unenforceable, the terms of the deed of 
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suretyship make it clear that what was being secured was repayment of the 

advances.  

31. In this regard, it is submitted that the making of the advances gave birth to an 

obligation on the part of Westside to repay at least what had been advanced to 

it. Accordingly, the sureties were obliged to pay the Land Bank, should 

Westside fail to repay the advances to the Land Bank. 

Does an enrichment claim directly lie against any of the sureties? 

32. The only contract between the Land Bank and the individual sureties is the 

Deed of Suretyship. 

33. It is submitted that, based on the terms of the deed of suretyship and the 

evidence that was led at the trial, it cannot legitimately be contended that an 

enrichment claim directly lies against any of the sureties. 

Conclusion 

34. It is submitted that, having regard to basis on which the loan agreement and 

advances have been found to be invalid, Westside was duly indebted to the 

Land Bank at the time the parties concluded the Acknowledgment of Debt. 
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35. The Acknowledgment of Debt was an acceptance by Westside that it was 

validly indebted to the Land Bank. Having accepted that Westside’s  

indebtedness was more than R94 million,  its directors, the sureties, agreed that 

it would pay R82 million. 

36. Quite tellingly, the Acknowledgment of Debt was concluded with full knowledge 

of the invalidity of the loan agreement, and the basis of that invalidity. 

37. In these circumstances, the sureties, who were the decision makers in respect 

of the Acknowledgment of Debt are liable on the deed of suretyship. 

38. In light of the foregoing, leave to appeal ought to be refused as there are no 

reasonable prospects of the appeal succeeding. 

V Soni SC 

First Respondent’s Counsel 

1 February 2019 

  



 
 
 

13 
 

List of Authorities 

1. Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 

(SCA). 

2. Municipal Employees Pension Fund v Natal Joint Municipal Pension Fund 

(Superannuation) 2018 (2) BCLR 157 (CC); [2017] ZACC 43 

3. Trinity Assets Management (Pty) Ltd v Grindstone Investments 132 Ltd 2018 

(1) SA 94 (CC) 

4. Gibson v Van der Walt 1952 (1) SA 262 (AD) 

5. Benefield v West 2011 (2) SA 379 (GSJ) 

 


