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NATURE OF PROCEEDINGS 

1 This is an application for leave to appeal against the whole of the judgment 

and order that was handed down by the Gauteng Division of the High Court 

on 6 October 2017.  Both the High Court and the Supreme Court of Appeal 

refused leave to appeal. 

2 On 20 February 2019, the Court issued directions setting the application 

down for hearing on 1 August 2019, and directing the parties to file written 

heads of argument, including argument on the merits of the application.  

ISSUES FOR DETERMINATION 

3 Whether the First Respondent ought to be granted condonation for the late 

filing of its answering affidavit. 

4 Whether the First Respondent’s notice of objection ought to be upheld. 

5 Whether leave to appeal should be granted in terms of section 167(3)(b) of 

the Constitution. 

6 Whether the “indebtedness” acknowledged in the Acknowledgment of Debt 

was only the alleged “indebtedness” under the invalid loan agreement, or 

whether it could have included a debt based on the possible enrichment 
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liability of the Westside Trading 570 (Pty) Ltd (“the Company”) to the First 

Respondent. 

7 Whether an organ of state can avoid the consequences of the legality 

principle by compromising or novating a claim based on an ultra vires 

transaction and thus converting an invalid claim into a valid claim. 

8 Whether the First Respondent can rely on the Panamo judgment of the SCA 

to rely on the suretyship signed by the Applicant to found a claim for 

R82 million by the Applicant.   

THE RECORD 

9 The Applicant will rely on the following portions of the record during oral 

argument: 

9.1 Applicant’s founding affidavit, at Vol 5 p 360 – 378; 

9.2 High Court judgment, at Vol 5 p 379 – 407; 

9.3 Deed of suretyship, at Vol 5 p 437 – 450; 

9.4 The letter dated 13 February 2009 referred to as the acknowledgment 

of debt, at Vol 5 p 453 – 456; 

9.5 First Respondent’s answering affidavit, at Vol 6 p 457 – 483; 
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9.6 The Applicant’s written submissions, dated 18 January 2019, at Vol 

6 p 500 – 513; 

9.7 The First Respondent’s written submissions, dated 1 February 2019, 

at Vol 6 p 514 – 526. 

ESTIMATED DURATION OF ORAL ARGUMENT 

10 We estimate 45 minutes for argument and 15 minutes for reply. 

SUMMARY OF THE APPLICANT’S ARGUMENT 

11 The Applicant submits that the only “debt” that was acknowledged in the 

Acknowledgment of Debt was the alleged “liability” of the Company under 

the invalid loan agreement.  The First Respondent concedes that the 

“indebtedness” consisted of the advances made to the Company together 

with interest payable, but seeks to escape the consequences of this 

concession by trying to turn the Acknowledgment of Debt into the 

settlement of an enrichment claim.  The Applicant submits that the 

Acknowledgment of Debt did not include a debt based on the possible 

enrichment liability of Company to the First Respondent.  The claim pursued 

against the sureties was not a claim based on their ancillary liability for the 

enrichment of the Company.  It was a claim based on the alleged novation 
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or compromise of the “debt” alleged to have arisen under the invalid loan 

agreement. 

12 The Acknowledgment of Debt is either a novation of the loan agreement or 

a compromise of the alleged indebtedness arising out of the loan agreement 

– either way, it cannot validate the indebtedness under the invalid loan 

agreement.  An organ of state cannot avoid the consequences of the legality 

principle by compromising or novating a claim based on an ultra vires 

transaction and thus converting an invalid claim into a valid claim.   

13 The Acknowledgment of Debt is accordingly invalid and unenforceable, like 

the underlying loan agreement that created the “debt” which was 

acknowledged in the Acknowledgment of Debt. 

14 A deed of suretyship creates liability only where the principal obligation is 

valid.  This is because a surety is entitled to raise any defence available to 

the principal debtor.  It follows that no ancillary obligation of the Applicant 

in relation to the “indebtedness” contemplated in clause 1 of the suretyship 

could extend to any obligation arising out of the invalid Acknowledgment 

of Debt. 

15 Finally, the First Respondent cannot salvage its claim by relying on the 

Panamo judgment of the SCA to rely on the suretyship signed by the 

Applicant to found a claim for R82 million.  It is submitted that Panamo is 
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clearly distinguishable. Panamo concerned the question whether the 

mortgage bond at issue in that case was capable of covering a valid 

enrichment claim that might be brought by the First Respondent if it was 

unable to claim on the invalid loan agreement.  In contrast, the claim pursued 

against the sureties in the present case was not a claim based on their 

ancillary liability for any valid claim of the Land Bank against the Company. 

RELIEF SOUGHT BY THE APPLICANT 

16 The Applicant submits that: 

16.1 He should be granted leave to appeal against the order of the High 

Court, and 

16.2 That order should be replaced with an order dismissing the Land 

Bank’s claim with costs, including the costs of two counsel. 

17 The Applicant accordingly prays for an order in those terms. 

AUTHORITIES TO BE REFERRED TO IN ORAL ARGUMENT 

Benefeld v West 2011 (2) SA 379 (GSJ) 

Desert Star Trading 145 (Pty) Ltd and another v No 11 Flamboyant Edleen CC 

and another [2011] 2 All SA 471 (SCA) 

Gibson v Van der Walt [1952] 2 All SA 1 (A) 

Panamo Properties 103 (Pty) Ltd v Land v Land and Agricultural Bank of South 

Africa 2016 (1) SA 202 (SCA) 
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