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____________________________________________________________________ 
 

FIRST RESPONENT’S ANSWERING AFFIDAVIT  
____________________________________________________________________ 
 
 
I, the undersigned, 
   

EHIREMEN OMOLOLU ENABOR 
 
do hereby make oath and state as follows: 
 
 
 
1. I am the attorney of record of the Land and Agricultural Development Bank of 

South Africa (“the Land Bank”), which has been cited as the First Respondent 

herein. In my capacity as such I am duly authorized to oppose this application. I 

am also duly authorized to make this affidavit. 

 
2. The averments and contentions made in this affidavit are true and correct and 

are, save where I say so or the context indicates otherwise, within my personal 

knowledge and belief. The basis of my personal knowledge is as follows. I have 

been dealing with this matter on behalf of the Land Bank from the outset. I also 

attended the trial in the Court a quo. 

 
3. I have read the Founding Affidavit of the Applicant herein, Mr Ngwane Roux 

Shabangu, who was cited as the Ninth Defendant in the Court a quo, in support 

of his application to be granted leave to appeal to this Court against the whole 

of the judgment and order of the Gauteng Division of the High Court of 6 

October 2017. [The judgment is Annexure “LA1a” to the Founding Affidavit, and 

the order is “LA1b”.]. I respectfully point out that the Applicant is seeking leave 
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to appeal from this Court after the Supreme Court of Appeal, just as the High 

Court had done earlier, refused the Applicant such leave – on 3 August 2018. 

The SCA’s ground for such refusal was: there are no reasonable prospects of 

success on appeal and there are no other compelling reasons why an appeal 

should be heard. [A copy of its Order is annexed as “LA2” to the Founding 

Affidavit.]  

4. Before setting out the Land Bank’s answer to the allegations and contentions 

made by the Mr Shabangu, I submit it will be helpful for me to begin by pointing 

out the following matters.     

5. In terms of the judgment of the Court a quo, nine of the 11 Defendants against 

whom the action had been instituted were ordered to pay R82 million, jointly 

and severally, to the Land Bank in terms of a deed of suretyship. The Applicant 

herein seeks leave to appeal to this Court. However, I must point out that late 

last week six of the Defendants applied to the President of the SCA, in terms of 

s 17(1)(f) of the Superior Court Act1, to refer the SCA’s refusal of leave for 

reconsideration.     

6. As is clear from Mr Shabangu’s affidavit in this application, he does not suggest 

that this matter raises a constitutional issue. Accordingly, having regard to s 

167(3) of the Constitution, he may be granted leave to appeal only if this matter 

raises an arguable point of law of general public importance which ought to be 

                                            
1
 No 10 of 2013 
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considered by this Court. However, given that this matter, as identified by the 

Applicant, concerns his liability on a deed of suretyship concluded pursuant to a 

commercial loan agreement, I submit that this requirement is not met, and leave 

may not be granted. In addition, for the reasons set out hereunder, I submit with 

respect that there are no reasonable prospects of an appeal against the 

judgment or order of the High Court succeeding. Accordingly, I submit, leave to 

appeal ought to be refused and this application falls to be dismissed with costs. 

The matters that I address in this affidavit are as follows. First, I first set out the 

general background against which the Land Bank brought the action in the 

Court a quo. Second, I summarise the relevant facts pertaining to the action in 

the Court a quo. Third, I point out that there is no merit in any of the grounds on 

which the Applicant herein relies to be granted leave to appeal. Finally, I set out 

on what basis the application for leave to appeal falls to be dismissed. I should 

point out that where it is convenient and for ease of reference, I will refer to the 

parties as they are referred to in the judgment of the Court a quo. 
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The general background    

7. The Land Bank is a bank that was established in terms of s 3 of the Land Bank 

Act2 and continues to exist in terms of s 2 of the Land and Agricultural 

Development Bank Act3 (“the Act”). 

8. In 2006 and early 2007, the Land Bank concluded a number of loan 

agreements in terms of which it would lend money to companies for the 

purposes of acquiring land and providing funds for township establishment. 

Pursuant to those agreements, the Land Bank agreed to advance various 

amounts in instalments to the companies, and made some advances. The loans 

were secured by mortgage bonds over the land and deeds of suretyship were 

concluded with the directors or shareholders of the companies. One of the 

companies with whom such loan agreements were concluded and to which 

advances were made was Westside Trading 570 (Pty) Ltd (“Westside” or “the 

Company”). The Second to Tenth Defendants in the Court a quo were the 

directors and shareholders of Westside. 

9. After some 16 or 17 such loan agreements had been concluded and monies 

advanced, towards the latter part of 2007 the Land Bank became aware that it 

was not entitled, in terms of the governing statutory provisions, to enter into 

such contracts and advance monies for such developments. By then however 

various amounts of the total of what it had been agreed would be loaned had 

                                            
2
 No 18 of 1912  

3
 No 15 of 2002 
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already been advanced to the companies. Once the Land Bank became aware 

that it was acting outside its statutory powers, further advances could not 

legitimately be made. The Land Bank communicated the position to the different 

companies. It then entered into negotiations with the companies and their 

directors or shareholders to have the matters resolved amicably. In many 

cases, including the matter before the Court a quo, the companies 

acknowledged their indebtedness for the sums advanced. However, many of 

the companies sought to evade their obligations under the acknowledgments of 

debt. As a result, the Land Bank was required to approach the High Court for 

orders that the amounts advanced be paid back to it. 

10. At the time of the trial of the dispute between the Land Bank and the 

Defendants in the Court a quo, some of the legal questions that arose in the 

Court a quo had already been determined. In addition, and of some significance 

as regards the evidence that was tendered on behalf of the Defendants, they 

had each filed an affidavit in opposition to an application for summary judgment 

that had been brought by the Land Bank after they had filed Notices of Intention 

to Defend. Not surprisingly, these matters featured quite significantly in the 

Court a quo, especially  during the cross-examination of the Fourth Defendant, 

Mr Desmond Khalid Golding, who was questioned quite closely about what he 

had said in his affidavit opposing summary judgment.  

11. The matter before the Court a quo involved a claim by the Plaintiff for payment 

of R82 million, jointly and severally, by the Second to Tenth Defendants (“the 
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Defendants”) in terms of a deed of suretyship that the Plaintiff had concluded 

with the Defendants in July 2006, read with an acknowledgment of debt by the 

principal debtor, Westside, which has now been wound up. 

12. In his Founding Affidavit, the Ninth Defendant has simply outlined, with no 

helpful or meaningful details, what he alleges was the background against 

which the Land Bank instituted the claim. He has also set out what I submit are 

incorrect inferences that he alleges are to be drawn from the facts and 

circumstances, many of which are set out in documents – either agreements or 

correspondence. 

13. I submit however that without appropriate details of that background it would be 

extremely challenging to appreciate why the judgment of the Court a quo 

addressed a number of issues and the bases on which it reached the 

conclusions that it did. In any case, given the central role that context plays in 

the law, I submit it will be helpful, if not indeed necessary, for me in this affidavit 

to set out precisely what was before the Court a quo with reference to the 

relevant documents and also to refer to the limited evidence that was led. As 

regards the evidence, I respectfully submit that it was properly summarised and 

assessed in the judgment of the court a quo and will accordingly be dealt with 

only briefly.  
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In the Court a quo           

14. The Plaintiff initially brought an action against Westside, as the principal debtor, 

and the Defendants as sureties.4 By then Westside had already been placed 

under provisional liquidation. A final winding-up order was later granted – on 17 

September 2012. 

15. The original Particulars of Claim, in which Westside was cited as the First 

Defendant, and the other Defendants as the Second to Tenth Defendants, were 

based on four causes of action. As against Westside, the claims were as 

follows: for payment of R62 617 214,54, based on unjust enrichment (Claim A); 

for payment of R97 681 860,07, which was owing in terms of the loan 

agreement (Claim B); for payment of R82 million, which was based on the 

acknowledgment of debt (Claim C); and the mortgage bond that secured the 

loan be declared executable (Claim D). As against the Second to Tenth 

Defendants, relying on the deed of suretyship, the Plaintiff claimed payment in 

the alternative amounts of R62 617 214,54, R97 681 860, 07, and R82 million 

(Claim E).   

16. After the Defendants had filed their Pleas, the Plaintiff amended its Particulars 

of Claim. The principal effects of the amendments were as follows. First, 

                                            
4
 The action was instituted on 26 April 2012.  
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Westside was no longer a party to the action: the joint liquidators were cited as 

the First and Eleventh Defendants. Second, the only claim that was pursued 

was that based on the deed of suretyship: the nine sureties were required to 

pay to the Plaintiff, jointly and severally, the sum of R82 million, in terms of the 

acknowledgment of debt as recorded in the letter of 13 February 2009. 

17. For the purposes of this application, in essence, the Particulars alleged as 

follows. First, the Plaintiff and Westside concluded the loan agreement – on 6 

July 2006. Second, between 6 and 20 July 2006, the Plaintiff and the 

Defendants entered into a deed of suretyship. Third, pursuant to the loan 

agreement, the Plaintiff advanced a total amount of R62 617 214,54 to 

Westside. Fourth, in 2007, the Plaintiff became aware that the conclusion of the 

loan agreement and the advances were not authorised. Fifth, in February 2009, 

Westside acknowledged in writing that it was indebted to Plaintiff in the amount 

of R82 million. Sixth, notwithstanding that payment was due by 30 April 2009, 

Plaintiff has not been paid by Westside. Seventh, in light of the fact that 

Westside, which has since been placed under final liquidation, has not paid, the 

Defendants are jointly and severally liable to pay to the Plaintiff the R82 million. 

18. In light of the fact that many of the issues that had been placed in dispute in the 

pleas that were filed could not legitimately be pursued by the Defendants, it is 

not necessary to detail the issues that had been placed in dispute in the Pleas. I 

submit that it is nevertheless helpful to place on record the following matters as 
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they are quite revealing about the obstructive and unhelpful approach that the 

Defendants adopted in their defence of the Land Bank’s claim. 

19. First, in all five sets of pleas were delivered. Second, at a procedural level, 

special pleas of prescription were raised by most of the Defendants. Third, as 

regards the loan agreement, the following was placed in dispute: that a loan 

agreement had been concluded or that the sum of R62 617 214,54 had been 

advanced by the Land Bank to Westside; and that the Company was indebted 

to the Land Bank. Fourth, as regards the deed of suretyship, the following was 

placed in dispute: that the deed had been concluded; that it is valid (because 

the loan agreement was invalid); and the Company’s indebtedness was 

covered by any item in the deed of suretyship. Fifth, as regards the 

acknowledgment of debt, the following matters were placed in dispute: the letter 

of 13 February 2009 was sent to or received by the Company; the authenticity, 

origin, date and contents of the letter dated 13 February 2009; that the 

Company had appended its signature to the letter; or that the appending of the 

signature confirmed the contents of the letter, the Company’s acknowledgment 

of liability or a settlement of its indebtedness. It was further pleaded that the 

letter contained a “condition”, namely the sale to a third party of the proposed 

development), and this had not been fulfilled. 

20. Many of the matters raised in the Pleas were not pursued during either the 

cross-examination of Plaintiff’s witness or in the leading of Fourth Defendant’s 

evidence. This is not surprising: the majority of issues raised in the Pleas are 
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matters of interpretation of the loan agreement, the deed of suretyship and the 

acknowledgment of debt. In an effort to curtail the proceedings and to limit the 

areas of dispute, the Plaintiff called two pre-trial conferences. It also sought, in 

terms of Rule 37(4), certain admissions from the Defendants. Regrettably, little 

of consequence was conceded by the Defendants. 

21. I submit with respect that what is set out above demonstrates that the 

Defendants were not only uncooperative, but collectively adopted an obstructive 

approach and sought to obfuscate the real issues. They contributed to a trial 

that could have been confined to at most three days, running for five days. 

Moreover, as pointed out in the judgment of the Court a quo, at paragraph [71], 

they went to great lengths to suggest that the matter could not proceed. 

Fortunately, their efforts failed and the trial went on to its conclusion.    

The principal documents  

22. The material express, alternatively implied, further alternatively tacit terms of 

the loan agreement [Annexure “LA3” to the Founding Affidavit] are the following: 

First, the Plaintiff would lend a capital amount of R100 million (“the capital 

amount”) to the Company. The capital amount was to be used for the following 

purpose: an amount of R51 million to acquire Portions 233 to 237 (being 

portions of portion 151) of the Farm Hartebeestfontein (“the Farm”) and the 

remaining extent of Portion 151 of the Farm; and an amount of R49 million for 



 
 
 

13 
 

township establishment and engineering service fees. Second, interest would 

be at ABSA Bank’s prime rate plus 400 basis points. 

23. Repayment of the capital amount and interest was to be as follows: at least 

50% of the capital amount was to be paid by the 18th month of the date on 

which the first drawdown of the capital amount was made; interest owing and 

accrued would be repaid at intervals of six months, the first such payment being 

no later than the last day of the sixth month following the first drawdown of the 

capital amount; the capital amount and any interest thereon were to be paid in 

full on the last day of the 24th month following the first drawdown of the capital 

amount; penalty interest would accrue on any overdue amount. 

24. In light of the fact that it is largely common cause that the loan agreement is 

invalid, and no reliance is placed on any of the obligations it imposes on the 

Defendants, it is not necessary to consider any of its further terms. 

25. The relevant and material terms of the deed of suretyship were central to one of 

the disputed matters that was persisted in by the Ninth Defendant. A copy of the 

deed has been annexed as “LA4” to the Founding Affidavit. (The terms of the 

Deed that are relevant to this application are set out later in this affidavit.)     

26. The acknowledgement of debt (the letter dated 13 February 2009) has been 

annexed as “LA6” to the Founding Affidavit. Its contents too are important for 

the outcome of the dispute between the parties. It states in essence: following 
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discussions between the Plaintiff and Westside the following was being 

confirmed: Westside had successfully negotiated an offer of R82 million in full 

and final settlement of its indebtedness to Plaintiff, notwithstanding that its 

outstanding loan balance as at 31 January 2009 stood at R94 900 589.32; 

Westside had undertaken to repay the Land Bank on conclusion of the 

transaction with a potential buyer with whom a deed of sale had been signed; 

and the Land Bank had informed Westside of the need for alternative finance. It 

was however imperative that the outstanding balance be repaid in full by the 

end of April 2009. 

27. The letter goes on to request Westside: to acknowledge receipt of the letter for 

and on behalf of Westside as confirmation of the information therein; in the 

event of the information supplied not being applicable or correct, to indicate that 

in its reply; and to respond by no later than 28 February 2009. [Emphasis 

added.] 

28. The letter was [thereafter] signed for and on behalf of the Company, on the face 

of it, and as found by the Court a quo, by the Fourth Defendant. 

29. In order to determine the status and implications of the letter and the other 

matters that the Defendants raised about the letter, it was necessary to 

consider the evidence that was tendered at the trial. The judgment of the Court 

a quo properly summarises the relevant evidence and its findings based on that 

evidence. I submit that its findings are unassailable. 
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30. Unsurprisingly, for the reasons set out immediately hereunder, these matters do 

not appear to be persisted in with any vigour in this application, although they 

were quite central to the decision of the Court a quo. In the circumstances, and 

for a more contextual understanding of the judgment of the Court a quo, I 

submit that it will be helpful to place the following on record. 

31. Part of the reason that the Land Bank was required to call Mr Tapson Charova 

as a witness was to persuade the Court a quo to admit a copy of the letter of 13 

February 2009 [Annexure “LA6’] as it was unable to produce the original. As 

regards that issue, Mr Charova told the Court that the original of the letter could 

not be found despite a thorough search of all the relevant files. He also said the 

copy of the letter was a true copy of the original and went on to say that he was 

familiar with the contents of the letter, which had been approved by a committee 

of which he was a member. Among the issues which had a bearing on the 

outcome of the trial that were raised with Mr Chavora was the following. It was 

put to Mr Charova that “the Fourth Defendant had no recollection of the 

document and would say that he never signed the document”. With a view to 

suggesting that the Fourth Defendant was not authorised to bind Westside, as 

he did by signing the letter of 13 February 2009, counsel for the Ninth 

Defendant [the Applicant herein] referred Mr Charova to two resolutions of 

Westside’s Board of Directors dealing with the application for the loan. 

32. I have already pointed out that the pleas that had been filed placed virtually 

every issue in dispute. However, after the Fourth Defendant testified, the 
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following matters were no longer in dispute: that the parties had concluded the 

loan agreement and the deed of suretyship; that the copies of the contracts that 

had been annexed to the Particulars of Claim were true copies; that each of the 

Defendants had signed the contracts; and that the letter of 13 February had 

been received by the Company. However, the Fourth Defendant attempted to 

suggest that the signature at the foot of the letter of 13 February 2009 may not 

have been his and that there was something “amiss” about the first page of the 

letter that had been annexed to the Particulars of Claim. In light of the fact that 

the judgment deals with his evidence quite comprehensively, and I submit 

properly, it is not necessary to repeat what is said in the judgment. 

33. The judgment, I submit with respect, properly summarises the evidence of the 

Fourth Defendant and of Mr Charova on all the matters relating to this 

application for leave. I respectfully submit that the learned Judge’s assessment 

of the relevant evidence is unassailable. 

34. In addition the judgment dealt with all the relevant issues and correctly decided 

the matter in favour of the Land Bank. It is clear from the Founding Affidavit that 

the Applicant herein challenges the correctness of only certain of the findings 

made or conclusions reached by the Court a quo. In the circumstances, in the 

remainder of this affidavit I will confine myself to addressing only those grounds 

on which he bases his application for leave to appeal. 
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35. The Applicant bases his application for leave to appeal on the following two 

principal grounds: in light of the fact that the principal obligation was 

unenforceable, the obligation in terms of the suretyship was also unenforceable; 

and the acknowledgment of debt constituted a novation of an invalid debt and 

was accordingly not enforceable. I submit that in effect the thrust of the 

application is that because the loan agreement and the advance made were 

unauthorised, the Land Bank may not claim back from the Defendants. In the 

paragraphs immediately hereunder, I deal with these matters in turn.  

Invalidity of the loan agreement and alleged invalidity of the suretyship  

36. In the Founding Affidavit, the Applicant seeks to create the impression that even 

in its amended Particulars of Claim the Land Bank had in some way sought to 

rely on the loan agreement being valid. However, as I have made clear in 

setting out the background above, in its claim as amended the Land Bank relied 

only on the claim based on the deed of suretyship, read with the 

acknowledgment of debt set out in the letter of 13 February 2009. Moreover, as 

part of its amended Particulars, the Land Bank itself pointed out that the loan 

agreement was invalid (as this had by then been confirmed by the SCA in its 

judgment in Panamo5). 

37. I perhaps should also point out the following. The Court a quo relied on two 

earlier decisions in matters in which the Land Bank had sought similar relief to 

                                            
5
 Panamo Properties 103 (Pty) Ltd v Land & Agricultural Development Bank of South Africa 2016 (1) SA 202 (SCA) 
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that which it had sought in the Court a quo. In Impande6, Bashall AJ had 

confirmed that the loan agreement was invalid. However, the learned Judge 

went on to hold that the accessory agreement in that matter, namely a 

mortgage bond, was also invalid. In the Court a quo in Panamo, Classen J 

agreed that the loan agreement was invalid. However, he held that Bashall AJ 

was clearly wrong in holding that the accessory agreement was for that reason 

also invalid. The SCA on appeal confirmed what Classen J had held, namely 

that the loan agreement was invalid, but that, having regard to its terms, the 

accessory mortgage bond was valid and binding. As I detail hereunder, the 

Impande decision was relevant for another reason, namely, the effect of the 

borrower signing a letter that was worded in the same terms as the letter of 13 

February 2009. 

38. Against that backdrop, the Defendants in the Court a quo, both in their pleas 

and in argument, sought to make out the following case: although in Panamo 

the SCA had found that the accessory agreement there [a mortgage bond] was 

not invalid despite the invalidity of the principal agreement [the loan agreement], 

that principle ought not to apply in this case as the accessory agreement here is 

a deed of suretyship. 

39. For the reasons set out hereunder I submit that there is no merit in the 

contention that the invalidity of the principal agreement [the loan agreement] 

                                            
6
 Land & Agricultural Development Bank of South Africa  v Impande Property Investments (Pty) Ltd:   Unreported Judgment of 

the South Gauteng High Court: Case No 35355/10 (judgment dated 9 April 2013 
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means that the accessory agreement [the deed of suretyship] is also invalid. I 

submit that the matter has been adequately dealt with and considered in the 

judgment of the Court a quo. Nevertheless, I submit that the matters set out 

hereunder confirm that there is no merit in this ground of appeal. 

40. I begin by submitting that, in respect of the applicable principles, the SCA’s 

decision in Panamo (supra) is dispositive of this ground of appeal. In this 

regard, it is not without significance that the Applicant does not suggest that the 

SCA’s decision or approach to determine the validity of an accessory 

agreement was wrong.    

41. The background to Panamo was similar to the background in this case. In that 

case the following had happened: the Land Bank had entered into a loan 

agreement (with the company concerned) for the purpose of acquiring land and 

to finance the development of a township. The SCA held [in the passage of its 

judgment quoted in paragraph 35 of the Founding Affidavit] that, as the 

agreement was unauthorised for want of compliance with s 3 of the Land and 

Agricultural Development Act, which sets out the objects of the Land Bank, and 

with s 66 of the PFMA, the loan agreement was invalid.  

42. In Panamo too it was contended that, because the principal agreement was 

invalid, the same fate befell the accessory agreement. However, the SCA held 

that it did not follow that because the principal agreement was invalid the 

accessory agreement [the mortgage bond in that case] was also invalid and 
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unenforceable. The proper approach it said is as follows: If, after a proper 

consideration of the terms of the mortgage bond, a valid obligation existed, then 

the Land Bank could rely on the obligation created by a term or terms of the 

mortgage bond, notwithstanding the invalidity of the principal agreement. Upon 

a proper consideration of the terms of the mortgage bond in question, the SCA 

found that that was indeed the position in Panamo. 

43. It is correct that while in Panamo the ancillary agreement was a mortgage bond, 

the accessory agreement in this case is a deed of suretyship. However, it is 

submitted with respect that the Court a quo correctly found that the same 

principle applies in order to determine whether the Land Bank could rely on the 

terms of the deed of suretyship to found its claim against the Defendants. After 

examining the terms of the deed of suretyship, the Court a quo found that the 

debt contemplated in the acknowledgment of debt, namely the letter of 13 

February 2009, was covered by the deed of suretyship. In arriving at this 

finding, it took into account the provisions of the following clauses of the deed of 

suretyship: 3, 4, and 5.5 and 5.6. I respectfully submit that the terms of the 

following further clauses reinforce the correctness of the finding of the Court a 

quo: clauses 1, 2, 3, 4, 7.1, 10, 11.1, 12, 14.1 and 19.1. 

44. Applying the principle laid down in Panamo, the question that arises is whether 

the debt acknowledged in the letter of 13 February 2009 is covered by the deed 

of suretyship. I submit that the clauses of the deed of suretyship on which the 

Court a quo relied in making its finding that it was, read in the context of the 
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other clauses I have referred to above, confirm the correctness of the finding of 

the Court a quo on this issue. 

 
45. Finally on this issue, I respectfully point out that the Applicant’s reliance on 

Sapirstein7 is misplaced. The amount of the debt is ascertainable by reference 

to the letter of 13 February 2009.    

46. In the premises, I submit that there is no merit in this ground of appeal and the 

application for leave to appeal ought to be dismissed. 

47. I turn now to consider what the Applicant suggests is a second ground on which 

he ought to be granted leave to appeal, namely that the debt acknowledged in 

the letter of 13 February 2009 is a novation rather than a compromise. I deal 

with this contention hereunder. However, I reiterate: it is in substance no 

different from the first ground, in essence relying on the fact that the loan 

agreement and advances were invalid.       

 

The debt is unenforceable as it is a novation of an invalid debt 

48. The contentions in respect of this issue, as set out in paragraphs 43 to 49 of the 

Founding Affidavit, appear to be as follows. The acknowledgment of debt is a 

novation of the debt contemplated in the loan agreement. In light of the fact that 

                                            
7
 Sapirstein & Others v Anglo African Shipping Co (SA) Ltd 1978 (4) SA 1 (A) 
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the loan agreement was “void” the suretyship too was “void”, bar wording to the 

contrary. 

49. For the reasons set out in the paragraphs immediately hereunder, I submit with 

respect that there is no merit in the contention. 

50. First, it would appear that two separate issues are being invalidly dealt with 

together. In this regard, I point out the following. The principal agreement was 

the loan agreement. That was invalid. However, as pointed by the SCA in 

Panamo (supra), whether or not the accessory agreement was valid and 

supported a valid debt depends on the particular provision of the accessory 

agreement. I reiterate that in Panamo the SCA stressed that the invalidity of the 

principal obligation did not necessarily visit invalidity on the accessory 

obligation. In addition, the basis on which the Land Bank sought payment in this 

case was that the debt referred to in the acknowledgment of debt [the letter of 

13 February 2009] was covered by a debt that the suretyship, properly 

construed, provided for. 

51. Second, in support of the contention that there was a novation of the principal 

debt, the Applicant places reliance on what was decided by this Court in Gibson 

v Van der Walt.8 I submit with respect that such reliance is misplaced. A careful 

reading of Gibson, especially p 271A-B, makes it clear that the principle 

enunciated related to gambling debts. Consequently the principle is not 

                                            
8
 1952 (1) SA 262 (AD) 
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applicable to this case. In addition, the reference to Benefield v West9 takes the 

matter no further. The loan agreement in this case was not invalid because it 

was contra bonos mores: it was invalid because it was not authorized by the 

governing statutory provisions. 

52. Third, there is a further problem with the contention. The debt on which the 

Land Bank relied was based on an agreement that the Land Bank and the 

Company had concluded, after negotiations, to find an amicable solution to the 

dispute arising from the Land Bank’s advancing money to the Company in 

circumstances where the making of such advances was outside the Land 

Bank’s statutory mandate. Whilst the acknowledged debt was linked to the 

advance, it was nevertheless a debt that the parties agreed upon and the 

amount into account the interest that would have been payable under the loan 

agreement. In the premises, there is no basis to challenge the validity of the 

acknowledgment of debt as set out in the letter of 13 February 2009, certainly 

not on any principle set out in Gibson (supra) or Benefield (supra). 

53. Before concluding my response to the allegations made in respect of this issue, 

it is necessary to mention the following matter. In paragraph 45 of the Founding 

Affidavit, the Applicant challenges the correctness of following findings of the 

Court a quo: the signatory to the acknowledgment of debt had the authority to 

bind the Company; and that the signatory was binding the Company to a 

contractual obligation rather than merely acknowledging receipt of the letter. 
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Intriguingly, these challenges are not pursued. I submit however that they are 

not unimportant and accordingly address them, albeit somewhat briefly. 

54. Insofar as the finding on the Fourth Respondent’s authority is concerned, I 

respectfully point out that the following bears emphasising. 

55. First, in his affidavit opposing summary judgment, the Fourth Defendant did not 

dispute his authority: to negotiate a settlement on behalf of Westside; to 

conclude the settlement of the amount that would be paid; or to sign the letter 

on behalf of Westside. Importantly, however, the contents of the letter of 13 

February 2009 constituted the outcome of negotiations between the parties to 

reach an amicable resolution in regard to the invalid loan agreement. Moreover, 

that letter followed upon two letters that the Fourth Defendant had written to the 

Land Bank concerning the negotiations between the Land Bank and the 

Company for an amicable resolution. Both letters were signed by the Fourth 

Defendant, as Financial Director, acting on behalf of the Company. He certainly 

did not purport to act on his own or for his own individual interest. In addition, 

the second letter contained the Company’s settlement offer to pay R82 million 

to the Land Bank and an undertaking to make full payment on or before 30 

March 2009. In this letter too, the Fourth Defendant made it clear that he was 

acting on behalf of the directors of the Company: throughout, he used the 

pronoun “we”, clearly referring to the directors of the Company. It accordingly 

cannot be surprising that the Land Bank addressed the letter of 13 February 

2009 to him and accepted it when it came back from the Company with his 
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signature on the letter as acknowledging liability in the sum of R82 million (in full 

and final settlement) for and on behalf of Westside Trading 570 (Pty) Ltd. 

56. Second, it is significant that during the cross-examination of the Fourth 

Defendant it was not put to him on behalf of any of the other Defendants, that 

what he had stated in the two letters referred to in the previous paragraph about 

what the Board had resolved was incorrect or false. Nor did, or indeed could, 

the Fourth Defendant say that. 

57. Third, the Applicant does not challenge the correctness of the finding of the 

Court a quo that, notwithstanding the Fourth Defendant’s reluctance to admit 

that he had signed the second page of the letter of 13 February 2009, all the 

relevant evidence led to the conclusion that it was he who had in fact signed the 

second page of the letter. The effect of this finding clearly brought into play 

what had been decided in Impande (supra) and the Court a quo correctly, I 

submit, followed what was said there in respect of signing a letter that was 

worded in similar terms to the letter of 13 February 2013. In Impande, 

commenting on the letter being signed thus, Bashall AJ said: there is no dispute 

by the Defendant of the contents of the body of the letter. Despite the 

expressed invitation to raise the information as not being correct, the Defendant 

not only signed it, but was and remained silent. And, in rejecting the argument 

that the Defendant’s signature merely indicated that the letter had been 

received, but that it did not necessarily signify Defendant’s acceptance of its 
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correctness, Bashall AJ said: that is gainsaid in the confirmation of the 

information and also in the invitation in the context of the ensuing silence. 

58. Based on the foregoing and the reasoning of the learned Judge, I submit that 

the finding of the Court a quo on this issue is unassailable. 

Conclusion 

59. In the paragraphs above, I have dealt with the principal contentions of the 

Applicant herein. In the premises, it is not my intention to answer the various 

allegations and contentions or submissions ad seriatim. 

60. However, I place on record the following. I dispute the correctness of every 

allegation, contention or submission in the Founding Affidavit to the extent that 

it inconsistent with what is set out in this affidavit or in the judgment of the Court 

a quo. 

61. In addition, I reiterate my submission that no case for leave to appeal has been 

made on the grounds set out in the Founding Affidavit, whether they are 

considered individually or collectively. In this regard I respectfully point out that 

there are no prospects of an appeal against the judgment or orders succeeding. 

62. In particular, I submit that this application does not raise any arguable point of 

law of general public importance which ought to be considered by this Court. In 
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addition, I submit with respect that there are no reasonable prospects of an 

appeal against the judgment or order of the High Court succeeding. 

Accordingly, I submit, leave to appeal ought to be refused and this application 

falls to be dismissed with costs. 

WHEREFORE I humbly pray that this application for leave to appeal is 

dismissed with costs.  

 
 

____________________                                                                                                     
DEPONENT 

 

Signed and sworn to before me at Johannesburg on this the ____  day of 

SEPTEMBER 2018, the deponent having acknowledged that the deponent 

knows and understands the contents of this affidavit, that the deponent 

has no objection to taking the prescribed oath and that the deponent 

considers the said oath to be binding on the deponent’s conscience. 

 

                                                                                      
_________________________ 
COMMISSIONER OF OATHS 


