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I, the undersigned,  

NGWANE ROUX SHABANGU 

do hereby make oath and say:  
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1 I am an adult male businessman, and the applicant herein, with permanent 

place of residence at Sandlewood Street, Menlo Park, Pretoria. 

2 The contents of this affidavit are within my personal knowledge, unless the 

context indicates otherwise, and are to the best of my belief true.  Where I 

make legal submissions, I do so on the advice of my legal representatives. 

PARTIES 

3 I am the applicant.  

4 The first respondent is the Land and Agricultural Development Bank of South 

Africa, trading as Land Bank, a corporate entity established in terms of section 

3 of the Land Bank Act 18 of 1912 and continuing to exist in terms of section 2 

of the Land and Agricultural Development Bank Act 15 of 2002, carrying on 

business at Block D, Eco Glades 2, Witchhazel Avenue, Eco Park, Centurion. 

5 The second respondent is Melita Meisel, cited in her capacity as the liquidator 

of Westside Trading 570 (Pty) Ltd, and carrying on business at 426 Ontdekkers 

Road, Florida Park, Roodepoort.  The second respondent is cited in these 

proceedings only for the interest she may have in the outcome of these 

proceedings. 

6 The third respondent is Mandla Jonathan Shumba, an adult businessman 

whose last known residence was at 274 Redwood Avenue, Amandasig, 

Pretoria, whose further particulars are not known to the applicant, with his 

chosen domicilium citandi et executandi at 548 Charles Street, Menlo Park, 

Pretoria. 
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7 The fourth respondent is Desmond Khalid Golding, an adult businessman 

whose last known residence was at 680 Old Farm Road, Faerie Glen, Pretoria, 

whose further particulars are not known to the applicant, with his chosen 

domicilium citandi et executandi at 548 Charles Street, Menlo Park, Pretoria. 

8 The fifth respondent is Lindiwe Michelle Maseko, an adult businesswoman 

whose last known residence was at 93A Fourth Road, Kiwi, whose further 

particulars are not known to the applicant, with her chosen domicilium citandi et 

executandi at 548 Charles Street, Menlo Park, Pretoria. 

9 The sixth respondent is Keneliwe Lydia Sebego, an adult businesswoman 

whose last known residence was at 8 Kameeldoring Street, Golfview, Mafikeng, 

whose further particulars are not known to the plaintiff, with her chosen 

domicilium citandi et executandi at 548 Charles Street, Menlo Park, Pretoria. 

10 The seventh respondent is Judith Susan Bornman, an adult businesswoman 

whose last known residence was at 16B Sable Hills, Waterfron Estate, 

Leeufontein, Pretoria, whose further particulars are not known to the plaintiff, 

with her chosen domicilium citandi et executandi at 548 Charles Street, Menlo 

Park, Pretoria. 

11 The eighth respondent is Gezina Dorothea Van Rooyen, an adult 

businesswoman whose last known residence was at 12 Boardwalk Meander, 

Pretoria, whose further particulars are not known to the plaintiff, with her 

chosen domicilium citandi et executandi at 548 Charles Street, Menlo Park, 

Pretoria. 
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12 The ninth respondent is Adriaan Willem Van Rooyen, cited in his capacity as 

the liquidator of Westside Trading 570 (Pty) Ltd, and carrying on business at 73 

Bond Street, Clydesdale, Pretoria.  The ninth respondent is cited in these 

proceedings only for the interest he may have in the outcome of these 

proceedings. 

OVERVIEW OF THIS APPLICATION 

13 This is an application for leave to appeal against the whole of the judgment and 

order that was handed down by the Gauteng Division of the High Court on 6 

October 2017 under case number 23733/12.  A copy of the judgment is 

attached as “LA1a” and a copy of the order is attached as “LA1b”. 

14 The High Court refused leave to appeal. I petitioned the Supreme Court of 

Appeal for leave to appeal against the High Court’s judgment, but the SCA 

refused leave on 3 August 2018.  A copy of the order of the SCA refusing leave 

to appeal is attached as “LA2”. 

15 The first respondent (“the Land Bank”) and Westside Trading 570 (Pty) Ltd 

(“the Company”), entered into a loan agreement in 2006.  A deed of suretyship 

was entered into pursuant to and as a condition precedent for the loan 

agreement.  I am one of the sureties under the deed of suretyship. 

16 It subsequently transpired that the loan agreement was invalid.  The Land Bank 

then brought an action in which it sought to recover from me and the other 

sureties the monies it had advanced to the Company. 
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17 The High Court found for the Land Bank. It held that the deed of suretyship was 

valid, even though the loan agreement containing the principal obligation was 

invalid.  For reasons that will be fully set out below, I respectfully submit that the 

High Court ought to have found that the deed of suretyship was invalid because 

it was accessory to the invalid loan agreement. 

18 The High Court went on to find that I was liable in terms of the deed of 

suretyship for the Company’s liability arising out of an acknowledgement of 

debt signed by the Company.  I respectfully submit that the High Court ought to 

have found that the acknowledgement of debt constituted a novation of the loan 

agreement and was therefore invalid, alternatively that it constituted a new 

liability that was independent of the loan agreement and was therefore not 

covered by the deed of suretyship. 

19 The question whether a deed of suretyship can survive in circumstances where 

the principal obligation is invalid lies at the heart of the dispute between the 

parties.  It is a matter of public importance, particularly because the principal 

obligation was rendered invalid as a result of the public entity’s failure to 

conduct itself within its governing statute when advancing the loan.  It is unjust 

to hold a surety liable for another person’s debt that is invalid.  Thus, the impact 

and consequences of the answer to this issue is substantial, broad-based and 

transcends the litigation-interests of the parties. 

THE BACKGROUND 



Page 6 

The loan agreement 

20 I served as a director of the Company, together with the other defendants in the 

main action.  The Company has subsequently been liquidated. 

21 On or about 6 July 2006, the Company entered into a loan agreement with the 

Land Bank.  A copy of the loan agreement is attached marked “LA3”.  

22 In terms of the loan agreement, the Land Bank lent and advanced R51 million 

for the acquisition of certain properties, and R49 million for township and 

engineering service fees (clauses 3.2 and 3.3 of the loan agreement). 

The deed of suretyship 

23 As a condition precedent to the loan agreement, clauses 2.1.5 and 9.2.5 of the 

loan agreement required all shareholders of the Company to enter into a 

suretyship agreement to secure the indebtedness under the loan agreement. 

24 Accordingly, the Land Bank purported to enter into a deed of suretyship with 

me and eight other people (the third to eighth respondents in this application for 

leave to appeal – two of the sureties cited in the High Court proceedings have 

passed on and no relief was sought against their estates in the High Court.  

They are consequently not cited in these proceedings).  A copy of the deed of 

suretyship is attached as annexure “LA4”. 

25  The deed of suretyship records as follows: 

“1. RECORDAL 

It is hereby recorded that— 
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1.1 Land Bank has prior to the signing of this deed of suretyship, 
agreed to lent (sic) and advance a loan to the Debtor [the 
Company] in the amount of one hundred million Rand 
(R100,000,000) and may in future: 

1.1.1 make advances to the Debtor, which advances may be in 
any form including cash credit accounts and installment 
loans (collectively with the loan referred to in clause 1.1 
hereinafter referred to as advances”); and/or 

1.1.2 issue payment or performance guarantees on behalf of 
the Debtor to third parties for which the Debtor will 
indemnify Land Bank; 

1.2 Land Bank requires security for the due and punctual: 

1.2.1 repayment to Land Bank of the advances; or 

1.2.2 compliance by the Debtor with its aforesaid existing or 
future obligations; or 

1.2.3 repayment to Land Bank of any amount that the Debtor is 
or may in future become obliged to pay in terms of any 
payment and/or performance guarantees which the 
Debtor has undertaken to indemnify Land Bank, together 
with all interest accrued thereon and costs that the Debtor 
may be or become owing to Land Bank relating to and 
arising from the advances, any guarantees and indemnity 
obligations and repayments, including legal and tracing 
fees, stamp duties and collection commission (hereinafter 
collectively referred to as “the Indebtedness”). 

26 Clause 2 of the deed of suretyship provides: 

“The Sureties individually and collectively hereby bind themselves as 
surety and co-principle debtor in solidum to the Land Bank, its orders 
or assigns for the due and punctual payment by the Debtor to Land 
Bank of the Indebtedness subject to clause 10 and the terms and 
conditions set out herein.” 

27 Clause 3 provides: 

“Subject to clause 10, the security created by this suretyship shall 
serve as a continuing covering security— 

3.1 notwithstanding any temporary redemption or extinction of the 
indebtedness; and 

3.2 irrespective of whether the indebtedness existed on date of 
signing hereof or arose at a later date.” 
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28 These clauses make it plain that the deed of suretyship was entered into in 

order to secure the debt arising from the loan agreement, including any future 

debt that may arise pursuant to the loan agreement. In other words, the 

principal obligation sought to be secured was the loan arising from the loan 

agreement.  The deed of suretyship does not secure debts arising outside of 

the loan agreement. 

29 Pursuant to the loan agreement, the Land Bank advanced a total amount of 

R62,617,214.54 to the Company. 

The acknowledgment of debt 

30 During 2007, the Land Bank informed the Company that it was not permitted to 

enter into the loan agreement as it contravened sections 3 and 22(4) of the 

Land and Agricultural Development Bank Act.  As a result, no further funds 

would be made available to the Company.  The Company was informed that it 

should seek new funding in order to repay the Land Bank the funds that were 

advanced pursuant to the invalid loan agreement. 

31 On 29 January 2008 the Company wrote to the Land Bank, advising it that the 

Company was in agreement that the matter should be settled amicably.  The 

Company proposed, amongst other things, that the Land Bank should honour 

their undertaking to pay the outstanding drawdowns and debt incurred by the 

professional team, and that the Land Bank should fund the project until the end 

of April 2008 while the Company sought to secure alternative funding or 

decided otherwise.  A copy of that letter is attached as annexure “LA5”.  
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(Although the letter is in fact dated 29 January 2007, it was accepted at the trial 

that this was an error and should have been dated 2008.) 

32 On 13 February 2009, the Land Bank sent to the Company a letter that is 

annexed as “LA6”.  The High Court referred to the letter as “the 

acknowledgment of debt”. I shall use the same terminology below for the sake 

of convenience, without conceding that the letter acknowledges any liability on 

the part of the Company. 

GROUNDS ON WHICH THE HIGH COURT JUDGMENT IS DISPUTED 

The loan agreement is invalid 

33 The purpose of the loan agreement was to assist the Company to purchase 

certain properties that were zoned as agricultural land, and to establish a 

township on those properties. 

34 During 2007, the Land Bank became aware that it was not entitled, in terms of 

the governing statutory provisions, to loan money to the Company for the 

intended project.  By that time, the Land Bank had concluded approximately 16 

or 17 similar loan agreements with other entities.  The Land Bank alerted the 

Company to the fact that it was not able to make further advances pursuant to 

the invalid loan agreement. 

35 The Supreme Court of Appeal subsequently had occasion to consider the 

validity of a similar loan agreement involving the Land Bank.  In Panamo 

Properties v Land and Agricultural Development Bank 2016 (1) SA 202 (SCA), 

the SCA held that the Land Bank was not entitled to make such loans: 
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“[21] The Bank is thus obliged and empowered to use its funds only 
for the purposes set out in s 3: other transactions are not within its 
powers.  Its powers are conferred by the [Land and Agricultural 
Development Bank Act 15 of 2002] and it has no others.  As a public 
entity the Bank may do only those things that the Act authorizes.  
The loan to Panamo for the purpose of acquiring land for the 
establishment of a township is clearly not authorized by the Act.  The 
loan agreement is thus in contravention of the Act, and, as the Bank 
contended, is invalid. 

[22] While not every contravention of a statute results in invalidity of 
the contravening act or contract, where its recognition would defeat 
the purpose of the statute, the act or contract will be void. (See 
Standard Bank v Estate Van Rhyn 1925 AD 266; Pottie v Kotze 1954 
(3) SA 719 (A); Metro Western Cape (Pty) Ltd v Ross 1986 (3) SA 
181 (A).)  But it is not necessary in this matter to consider whether 
the Act intended to render the transaction invalid as the issue is 
determined by the PFMA [Public Finance Management Act 1 of 
1999].  Sections 66 and 68 of that Act provide that where a public 
institution, as the Bank is, enters into a transaction that is not 
authorized by legislation governing the institution, it will not be bound 
by the transaction.  Accordingly the loan agreement between the 
parties cannot be enforced. …” (underlining added) 

36 Following this judgment, as well as a decision of the High Court which found on 

similar facts that the transaction was void since it was not in furtherance of the 

objects of the Act (see the unreported judgment of Land and Agricultural 

Development Bank of South Africa v Impande Property Investments (Pty) Ltd 

[2013] ZAGPJHC 398 (9 April 2013)), Basson J found that the loan agreement 

between the Land Bank and the Company was invalid (paras 11 to 13 of the 

High Court judgment). 

37 I do not dispute the finding of the High Court that the loan agreement was 

invalid.  On the contrary, I embrace that finding because – as I shall indicate 

below – it is fatal to the attempt by the Land Bank to hold me liable under the 

deed of suretyship for the Company’s obligations. 
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The deed of suretyship is invalid 

38 A deed of suretyship is accessory to the principal obligation.  Where the 

principal obligation is invalid, I submit that the suretyship is also invalid. 

39 The High Court rejected this submission and held that the suretyship remained 

valid.  The High Court did not give reasons for this finding, save to state that: 

“[22] I should pause here and point out that the fact that the loan 
agreement is invalid, does not mean that it necessarily follows that 
the deed of suretyship, being an ancillary agreement, is likewise 
invalid.  In this regard the Supreme Court of appeal in Panamo held 
(albeit in the context of a mortgage bond) that it does not necessarily 
follow that, because the principal agreement is invalid, the ancillary 
agreement is also invalid.” (footnote omitted) 

40 In reaching this conclusion, the High Court appears to have relied on the 

following paragraph from Panamo: 

“In the first place, the bond is a covering bond.  A covering bond may 
provide security for more than one specific debt.  The bond may 
therefore afford security for more than obligations arising under the 
loan.  It is not necessarily extinguished merely because the loan is 
void.  It complies with the formalities required by s 51 of the Deeds 
Registries Act for those covering future indebtedness.  The nature of 
the bond thus does not exclude the possibility that an enrichment 
claim may be covered.” (footnotes omitted) 

41 I respectfully submit that the High Court erred in placing reliance on this 

paragraph from Panamo: 

41.1 The SCA’s decision in Panamo related to a covering bond, which differs 

from a deed of suretyship.  The High Court ought to have considered 

whether the reasoning that the SCA applied in respect of a covering 

bond could be applied in respect of a deed of suretyship.  It should not 

have simply applied the same reasoning without more. 
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41.2 The SCA in Panamo did not find that all covering bonds could survive 

the invalidity of the agreement to which they are accessory.  Rather, the 

SCA found at paragraph 25 that “when determining whether an 

obligation is secured by a bond, one must have regard to its particular 

terms”.  Again, at paragraph 27, the SCA states that “the question 

whether the bond secures a claim for enrichment must be determined 

by construing the terms of the bond itself.”  It is not apparent from the 

High Court’s judgment that Basson J considered the particular terms of 

the suretyship.   

41.3 For the reasons that follow, I submit that the facts of this case are 

distinguishable from the facts in Panamo and that the deed of 

suretyship in this matter does not survive the invalidity of the loan 

agreement. 

41.4 The SCA held as follows in Panamo: 

“[31] In the first place, the bond is a covering bond.  A covering bond 
may provide security for more than one specific debt.  The bond may 
therefore afford security for more than obligations arising under the 
loan. It is not necessarily extinguished merely because the loan is 
void.  It complies with the formalities required by s 51 of the Deeds 
Registeries Act for those covering future indebtedness.  The nature 
of the bond thus does not exclude the possibility that an enrichment 
claim may be covered.  

[32] In the preamble, the passing of the bond is said to have given 
expression to an undertaking.  This undertaking was by Panamo to 
pass a ‘continuous covering bond as security for [Panamo’s] liability 
towards the Land Bank for whatsoever reason’.  It therefore goes 
further than one to pass a bond to cover indebtedness under the 
loan and, indeed, under only some form of an agreement.  It is 
stated in the broadest possible terms.  The preamble therefore 
describes the circumstances under which the bond came into 
existence.” (footnotes omitted; underlining added) 
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41.5 The SCA went on to consider individual clauses within the bond 

agreement, and found that the clauses did not restrict the cover to the 

indebtedness arising from the loan agreement or some other 

agreement.  Rather, the clauses gave expression to the undertaking to 

cover “liability towards the Land Bank for whatsoever reason”.  It found 

that the “security afforded by the bond thus clearly covers a lawful claim 

by the Bank which falls outside of the terms of any agreement or the 

bond” (para 35). 

41.6 A deed of suretyship is governed by section 6 of the General Law 

Amendment Act 50 of 1956, which provides as follows: 

“No contract of suretyship entered into after the commencement of 
this Act, shall be valid, unless the terms thereof are embodied in a 
written document signed by or on behalf of the surety: Provided that 
nothing in this section contained shall affect the liability of the signer 
of an aval under the laws relating to negotiable instruments.” 

 
41.7 In Sapirstein and Others v Anglo African Shipping Co (SA) Ltd 1978 (4) 

SA 1 (A) at 3A, the Appellate Division held that the “terms” of a 

suretyship “include the identification of the principal debtor and the 

principal debt”, and that the “principal debt is an essential term and is to 

be embodied in the writing”, in order to comply with section 6 of the 

General Law Amendment Act. 

41.8 The deed of suretyship in this case did indeed identify the principal 

debt. However, in contrast to Panamo, the principal debt is not 

described in broad terms so as to include any liability “for whatsoever 

reason”.  Rather, the liability is expressly limited to indebtedness arising 
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out of advances, payments and payment guarantees made pursuant to 

the loan agreement (clauses 1 to 5).   

41.9 I accordingly submit that the High Court erred in finding that the 

reasoning in Panamo applied to the suretyship in this matter.  The High 

Court failed to distinguish the nature of the security (being a suretyship 

and not a covering bond) and the terms of the agreement (being 

narrowly and not broadly framed), from that in Panamo. 

42 I accordingly submit that, having regard to the nature and terms of the deed of 

suretyship, the suretyship is invalid.  

The acknowledgement of debt 

43 In an effort to get around the invalidity of the principal obligation contained in 

the loan agreement and the consequent invalidity of the deed of suretyship, the 

Land Bank sought to rely on the acknowledgement of debt as an independent 

source of obligations on the part of the Company. 

44 The High Court agreed with the Land Bank and held as follows: 

“[60] In this matter, it is the plaintiff’s case that, although the 
indebtedness of Westside was more than R94 million, Westside had 
compromised its liability towards the plaintiff and had agreed to 
reduce it to R82 million and that it did so when Mr. Golding signed 
the acknowledgement of debt dated 13 February 2009.  I am 
therefore satisfied that the acknowledgement of debt constitutes a 
debt of (sic) contemplated by the suretyship.” 

45 I dispute the High Court’s findings that the signatory to the acknowledgment of 

debt had authority to bind the Company.  I also dispute the High Court’s finding 

that the signatory was binding the Company to a contractual obligation rather 
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than merely acknowledging receipt of the letter.  For the purposes of what 

follows, I shall nevertheless assume for the sake of argument that those 

findings of the High Court are correct. 

46 On the basis of these assumptions, the acknowledgment of debt would amount 

to a novation rather than a compromise.  The difference, I am advised, is that a 

novation will only be effective if it relates to a valid obligation whereas a 

compromise is not affected by any invalidity of the original obligation that has 

been compromised (Benefeld v West 2011 2 SA 379 (GSJ) para 14). 

47 I have indicated above that it is common cause that the loan agreement was 

invalid.  It follows that, to the extent that the acknowledgement of debt sought to 

novate the Company’s liability under the invalid loan agreement, it was also 

invalid. 

48 Even if the acknowledgment of debt were to be regarded as a valid novation, 

this would still not assist the Land Bank: 

48.1 Clause 1.1.1 of the deed of suretyship defines “the advances” as 

meaning money advanced to the Company under the loan agreement. 

48.2 Clause 1.2.4 of the deed of suretyship defines “the Indebtedness” in a 

manner that makes clear that it is limited to the Company’s 

indebtedness under the loan agreement. 

48.3 Clause 2 of the deed of suretyship provides that the sureties are liable 

for “the Indebtedness” -- in other words, for the obligations owed by the 

Company to the Land Bank under the loan agreement. 
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48.4 To the extent that the acknowledgment of debt sought to novate the 

Company’s liability under the loan agreement, this would be 

unenforceable since it amounts to nothing more than the loan 

agreement in another guise. The principle was formulated in Gibson v 

Van der Walt [1952] 2 All SA 1 (A) at 7: 

“The test in such a case, to my mind, should be whether the Court is 
asked, in effect, to enforce the unenforceable claim; in other words, 
is the later transaction on which the plaintiff relies merely a device for 
enforcing his original claim, is it merely his original claim clothed in 
another form or with some term or condition added to it, or a 
ratification or even novation of the original claim which leaves its 
essential character unchanged; if so, the plaintiff must fail.” 

 

48.5 To the extent that the acknowledgment of debt sought to novate the 

Company’s existing liability under enrichment or some other cause of 

action outside of the loan agreement, this would not qualify as “the 

Indebtedness” within the meaning of clause 1.2.4 of the deed of 

suretyship.  The Company’s liability under such a novated agreement 

would therefore not fall within the ambit of the deed of suretyship. 

49 If the acknowledgment of liability were to be regarded as a compromise rather 

than as a novation, the position would be as follows: 

49.1 A compromise is concerned with a disputed obligation.  However, the 

obligation under the loan agreement was not disputed since the Land 

Bank, the Company and the sureties all accepted that it was invalid.  

The acknowledgment of debt must therefore have compromised some 

obligation that existed outside of the loan agreement.  But such an 
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obligation would not have been covered by the deed of suretyship, 

since “the Indebtedness” was limited to obligations under the loan 

agreement. 

49.2 In other words, any obligation owed by the Company under an 

agreement of compromise would not fall within the definition of “the 

Indebtedness” in clause 1.2.4 of the deed of suretyship.   It would also 

not fall within the ambit of clause 5.5 of the deed of suretyship since it 

would not amount to a compromise “in respect of the Indebtedness”. 

LEAVE TO APPEAL OUGHT TO BE GRANTED 

50 I submit that the present matter falls within the jurisdiction of this Honourable 

Court.   It raises arguable points of law of general public importance which 

ought to be considered by this Court.  In addition, it is in the interests of justice 

that leave to appeal be granted, and it is appropriate and necessary that this 

Court pronounce of the issues raised in this matter.  By way of summary, I 

reiterate the following: 

50.1 The High Court judgment assumes that the deed of suretyship remains 

valid, notwithstanding the principal obligation being invalid. 

50.2 The High Court judgment finds that the deed of suretyship applies to a 

subsequent acknowledgement of debt in circumstances where that 

acknowledgement of debt either (i) is unenforceable because it is a 

device for enforcing the invalid claim, or (ii) constitutes a different claim 

which does not fall within the ambit of the deed of suretyship. 
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51 These issues affect all people who become sureties.   A deed of suretyship 

ought to be interpreted narrowly, since it holds a person liable for the debt of 

another person.  

52 The consequence of the loan agreement being rendered invalid and void, was 

that the project for which the loan was procured was essentially destined for 

failure.  This was due to no fault on the part of the Company or the sureties. 

This was not a risk that the sureties undertook, when agreeing to sign surety for 

the loan. 

53 The consequences of holding the sureties liable for such an enormous sum of 

money are severe.  It has the possibility of rendering me and the other sureties 

insolvent.  

PRAYER 

54 I accordingly pray for an order granting leave to appeal to this Court. 

55 In the event that leave to appeal were to be granted and the appeal were to be 

upheld, I ask that that paragraphs 1 and 2 of the High Court’s order be set 

aside and replaced with an order reading as follows:  The plaintiff’s claim is 

dismissed with costs. 

 

________________________ 

DEPONENT 

The Deponent has acknowledged that he/she knows and understands the contents 
of this affidavit, which was signed and sworn to or solemnly affirmed before me at                                            
on this the          day of                                   2018, the regulations contained in 
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Government Notice No. R1258 of 21 July 1972, as amended, and Government 
Notice No. R1648 of 19 August 1977, as amended, having been complied with. 
 

________________________ 
COMMISSIONER OF OATHS 
Full Names: 
Capacity: 
Designation: 
Address: 

 


