
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  
 
 

CASE NO: CCT 260/18 
 
 
In the matter between:- 
 
NATHANIEL MASILO MASEMOLA                     Applicant 
 
and 
 
SPECIAL PENSIONS APPEAL BOARD            First Respondent 
 
GOVERNMENT PENSION ADMINISTRATION 
AGENCY                 Second Respondent 
 
 

 
RESPONDENTS’ WRITTEN SUBMISSIONS 

 

 

INTRODUCTION: 

 

1. On 12 October 2018 the applicant, pursuant to the dismissal of his appeal 

by the Supreme Court of Appeal, brought an application for leave to 

appeal to this Honourable Court. 

 

2. The Court, on 6 December 2018, issued directions calling upon the parties 

to file written submission of no longer than 15 pages on the following 

issues: 

 

(a) The effect or the limits of presidential pardon; and 
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(b) The effect of section 6A of the Special Pensions Act 69 of 1996 

(“the Act”) on the reinstatement or special pensions. 

 

3. Before we deal with the issues we deem it expedient that we bring to the 

attention of the court the background facts which we state hereunder. The 

facts are common cause: 

 

FACTUAL BACKGROUND: 

 

4. On 10 December 1997 the applicant, after making an application to the 

designated institution, was awarded special pension in terms of the Act by 

the second respondent.  

 

5. In terms of section 1(8) of the Act, prior to its amendment, a person 

entitled to receiving special pension is disqualified from receiving or 

continuing to receive a pension if after making the sacrifice or serving the 

public interest as referred to in section 1(1) of the Act that person either 

actively engaged in actions calculated to undermine the efforts to establish 

a non-racial democratic constitutional order or was convicted of a crime 

committed after 2 February 1990. 

 

6. Section 1(9) provides that for the purposes of sub-section (8)(b) crime 

means: 



 - 3 - 

 

“(a) At any time between 2 February 1990 and 1 May 1994, an offence 

mentioned in Schedule 1 of the Criminal Procedure Act, 1977 (“Act 

51 of 1977), other than treason and sedition;  

(b) At any time after 30 April 1994 an offence mentioned in Schedule 1 

of the Criminal Procedure Act 51 of 1977.” 

 

7. On 2 April 2001 the applicant was convicted of several counts of fraud and 

was sentenced to 5 years imprisonment. Fraud is one of the offences 

listed in Schedule 1 to the Criminal Procedure Act 51 of 1977.  

 

8. The applicant, with effect from the date of conviction therefore became 

disqualified from continuing to receive special pension in terms of the Act. 

However, despite this, the applicant continued receiving the pension until 

2008 when it came to the attention of the second respondent that he was 

continuing to receive the pension contrary to the provisions of the Act after 

which the pension was discontinued. 

 

9. The Act does not make provision for reinstatement of special pension 

discontinued in terms of section 1(8) of the Act. 
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10. On 21 July 2011 the applicant received presidential pardon in respect of 

his conviction. He was issued with an SAPS clearance certificate certifying 

that his convictions have been expunged from his record.  

 

11. Pursuant to the granting of the presidential pardon the applicant 

addressed a letter to the second respondent demanding reinstatement of 

his pension. This was refused by the second respondent. 

 

12. He then appealed to the first respondent and his appeal to the first 

respondent was also unsuccessful. The first respondent, in dismissing the 

appeal reasoned that it had no power or competence to make a decision 

regarding re-instatement of the special pension.  

 

13. Faced with this predicament the applicant then approached the High 

Court, Pretoria seeking an order reviewing and setting aside the decision 

of the first respondent and an order reinstating his special pension.  

 

14. His application was successful and the first and second respondents 

appealed the judgment and order of the High Court to the Supreme Court 

of Appeal. The appeal was successful hence the present application for 

leave to appeal.  
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THE EFFECT OF THE PRESIDENTIAL PARDON: 

 

15. The President’s powers to pardon offenders are contained in section 

84(2)(j) of the Constitution. The section provides that the President is 

responsible for pardoning or reprieving offenders and remitting any fines, 

penalties or forfeitures.  

 

16. A pardon under section 84(2)(j) of the Constitution reaches both guilt of 

the offender and the punishment prescribed for the offence. A reprieve 

and/or remission of the sentence on the other hand does not touch on the 

guilt of the offender but only touches on the punishment with the result 

that the punishment becomes reduced or cancelled.  

 

17. We admit that in the case of Masemola, the applicant, the pardon given by 

the President is what is generally referred to as the “full pardon” in that it 

removed both the conviction and sentence. The President also directed 

that his convictions be expunged from his criminal record with the result 

that for all purposes he, with effect from the date of the pardon going 

forward, is legally to be treated as a person who has not been convicted of 

the offence. 

 

18. What this means, we submit, is that the conviction is taken, for legal 

purposes, to no longer exist. The pardoned person is, with effect from the 
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date of the pardon, no longer affected by any disqualifications legally that 

are as a result of the conviction.  

 

19. We accordingly submit that the fact of his having been convicted, although 

it factually and historically exists, is not to be legally relevant to that 

person’s life going forward.  

 

20. We accordingly submit that the presidential pardon and the expungement 

of the criminal record of the applicant can only mean that with effect from 

the date thereof the disqualifications occasioned by or which are a 

consequence of his conviction no longer apply. Going forward therefore, 

he is in essence no longer subject to any civil or statutory disabilities that 

are imposed on a person convicted of the offence.  

 

21. In the present case the question to be answered is whether upon the 

pardon and expungement of the record the applicant becomes 

automatically entitled to a reinstatement of the special pension that he was 

receiving before the benefits were discontinued by virtue of section 1(8) of 

the Act.  

 

22. We submit that regard being had to the fact that the pardon restores his 

status from the date of granting of the pardon thereof there can never be 

restoration of benefits that were discontinued in terms of a legislative 
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provision prior to the granting of the pardon unless the statute provides for 

such restoration. 

 

23. In the present case there is no such provision in the Act.  

In Du Toit v Minister of Safety and Security1, though in the context of 

amnesty under section 20 of the Amnesty Act, this Court stated: 

“[51]  While the Reconciliation Act seeks to advance reconciliation and   

national unity, it cannot undo what has happened in the past. Just 

as the aim of the legislation is not to restore to the victims what they 

have lost - an impossible task - it is not (as we have seen from the 

analysis of the provisions above) to restore the perpetrator, in every 

respect, to his or her position prior to the commission of the 

offence. To seek to undo all the consequences of the conviction 

would be an endless task and would place an undue burden on the 

State and third parties… 

 

[56]  The conscious decision by the legislature was that amnesty would 

allow people not to be trapped in the painful past, but to be given a 

pardoned freedom to go forth and contribute to society. Amnesty 

may   forgive the past, but in South Africa it is intended to have the 

inherently prospective effect of national reconciliation and nation-

building, for the past can never be undone. Only the future may be 

forged as desired.” 

                                                 
1
 2009 (6) SA 128  
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25. We accordingly submit that the above principle is apposite in pardon 

cases. A pardon, whilst it is intended to give the offender freedom from the 

consequences of his convictions it cannot be correct to use it to undo the 

past. It must operate prospectively.  

 

26. We submit that the legislature is generally presumed to know the law2. 

Accordingly the fact that it did not provide for a restoration of the rights 

upon a pardon or an appeal or a review in the Act must be understood and 

interpreted to mean that the legislature intentionally did not provide for 

such automatic restoration and therefore it does not reside with the court 

to afford beneficiaries that which the legislature had deemed to be 

unavailable to the recipients of the pension.  

 

27. We submit that the correct position is that with effect from the date of the 

pardon the applicant’s right to apply and be considered for special pension 

in terms of section 1 of Special Pensions Act is restored. The restoration 

operates prospectively.  

 

28. We further submit that for the applicant then to enjoy the benefits of 

section 1 of the Act prospectively from the date of the pardon he must 

comply with the provisions of the Act in that he has to submit a fresh 

application which application is to be treated for all intents and purposes 

                                                 
2
 Newlands Surgical Clinic (Pty) Ltd v Peninsula Eye Clinic (Pty) Ltd 2015 (4) SA 34 (SCA) paras 24 – 28. 



 - 9 - 

as if it is submitted by a person who was never convicted of the offences 

that the applicant had been convicted of. This is subject to whether the 

pension is still an available benefit under the legislation. For pardon 

cannot result in restoration of the pension but in the removal of the 

disqualification and an entitlement to apply. 

 

29. We accordingly submit that the reinstatement of the applicant’s pension 

without an application in terms of the legislation in particular section 6 

thereof by either the Special Pensions Administration Agency, the Board 

or the court is legally incompetent as it is ultra vires the provisions of the 

Act. It will also be affording him rights that he was not entitled to prior to 

the pardon. 

 

30. This then brings us to the effect of section 6A of the Act. 

 

31. Section 6A(1) of the Act provides that Part 1 of the Act lapses on 31 

December 2006. The section further provides that the lapsing of Part 1 

does not affect any benefit payable under Part 1 in respect of which the 

designated institution has made a determination in terms of section 7 

before 31 December 2006 and that any application for benefits in terms of 

Part 1 which has been submitted to the designated institution before 31 
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December 2006 but on which the designated institution has not made a 

determination by that date must be finalised as if Part 1 had not lapsed.3 

 

32.  This means with effect from 31 December 2006 the whole Part 1 of the 

Act including the right to pension, the disqualifying provisions, the nature 

of the benefits under the Act and the procedure for applying for pension 

lapsed. 

 

33. Importantly this means that from 31 December 2006 no right to pension 

under the Act existed. Only those persons who were already receiving 

pension were to continue doing so beyond the 31st December 20064 and 

the designated institution had an obligation to consider only those 

applications that were before it as at the date of the coming into effect of 

the Act.5 

 

34. Does the lapsing of the disqualifying provisions under section 6A (1) mean 

that those who were disqualified by operation of law are no longer 

disqualified. We submit that answer is “no”. They remain so disqualified 

until their disqualification is legally removed either by way of pardon or any 

other process recognised by law. 

 

 

                                                 
3
 See: Section 6A(2) and (3) 

4
 Section 6A(2) 

5
 Section 6A(3) 
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35. We submit that to interpret these provisions otherwise would defeat the 

purpose of the legislation which is to afford pension to those persons who 

were unable to do so as a result of their participation in the struggle whilst 

at the same time ensuring that they do not participate in any activities that 

have the effect or seek to undermine the integrity of the democratic 

government. 

 

36. It is important to mention further that at the time of the coming into effect 

of section 6A Mr Masemola had already been disqualified from continuing 

to receive pension by operation of law. His disqualification became 

effective on the date of his conviction. That he continued to receive 

pension, unlawfully so, in our submission, does not mean that he was not 

disqualified from 2 April 2001 from receiving pension. 

 

37. His right to receive special pension therefore lapsed whilst he was still so 

disqualified. 

 

38. At the time he was pardoned, i.e. on 21 July 2011, he no longer had any 

right to special pension under the Act as same had lapsed. 

 

39. Even the introduction of Part 1AA through Act 13 of 2008, effective from 

12 January 2009, does not change his situation since Part 1AA also 

lapsed on 31 December 2010 before he was pardoned. 
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39. Accordingly we submit: 

 

39.1 That a Presidential pardon operates prospectively. It restores a 

person’s civil status prospectively but does not undo the collateral 

consequences of the conviction. It does not obliterate history. 

 

39.2 At the time Mr Masemola received Presidential pardon the benefit 

created by the Act had lapsed. 

 

39.3 Since the Special pension was a special dispensation created by 

the Act Mr Masemola is not entitled to receive any pension regard 

being had to the above. 

 

40. In the result the application for leave to appeal deserves to be dismissed. 

 

DATED AT PRETORIA THIS 28TH DAY OF JANUARY 2019. 

 

_____________________ 

ADV Z.Z. MATEBESE SC 

ADV M.X. SHIBE 

Counsel for the respondents 

New Court Chambers 

PRETORIA 


