
 
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

CASE NO: CCT 260/2018 
 
In the matter between:- 
 

NATHANIEL MASHILO MASEMOLA                     Applicant 

 

and   

 

SPECIAL PENSIONS APPEAL BOARD            First Respondent 

 

GOVERNMENT PENSION ADMINISTRATION AGENCY     Second Respondent 

 

 
RESPONDENTS’ WRITTEN ARGUMENT 

 

 

Introduction: 

 

1. This matter invites the above Honourable Court to determine the following: 

 

1.1. The effects of a presidential pardon granted in terms of section 

84(2)(j) of the Constitution of the Republic of South Africa, 1996 

(“the Constitution”); 
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1.2. Whether the applicant, a person that was disqualified in terms of 

section 1(8) of the Special Pensions Act 69 of 1996, (the Act), was 

entitled upon being granted pardon to reinstatement of his pension 

benefit in terms of the Act. If he was entitled whether the 

reinstatement follows automatically upon granting of the pardon or 

whether the pardon simply reinstated his rights to apply afresh for 

special pension under and in terms of the Act; and 

 

1.3. Whether the right to pension in terms of chapter 1 of the Act in 

particular section 1 thereof was still available to the applicant at the 

time he was granted presidential pardon and the effect of section 

6A of the Act on the applicant’s right under chapter 1 of the Act.  

 

2. We answer the above questions under the following headings: 

 

 2.1. The effect of the presidential pardon; 

   

2.2. Mr Masemola’s entitlement to reinstatement of his special pension; 

 

2.3. The respondents’ powers to reinstate special pension; 

 

 2.4. The effect of section 6A of the Act; and  

  

2.5. The conclusion. 
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3. Before dealing with the above topics we deal first with the court’s 

jurisdiction and the background facts.  

 

The court’s jurisdiction and leave to appeal: 

 

4. The above Honourable Court will grant leave to appeal where the 

application raises a constitutional issue and where it is in the interests of 

justice to grant leave to appeal.  

 

5. This matter engages the jurisdiction of this court as it involves the 

determination of the effect of presidential pardon under section 84(2)(j) of 

the Constitution.1 

 

6. The matter also raises issues of great importance to the applicant, the 

respondents’ and the other persons affected by the interpretation and the 

application of the disqualifying clause under section 1(8) of the Act. It 

therefore raises arguable points of law of general public importance. 

 

7. Accordingly we submit that it is in the interests of justice that leave to 

appeal be granted.2 

 

 

                                                 
1
 Ahmed and Others v Minister of Home Affairs and Another 2019(1) SA 1 (CC) paras. 20-23 

2
 Gavric v Refugee Status Determination Officer and Others 2019(1) SA 21 (CC) para. 14 
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Factual background: 

 

8. On 13 March 1997 the applicant applied for special pension in terms of the 

Act.3 

 

9. On 10 December 1997 the applicant was awarded special pension by the 

Special Pensions Board in the amount of R7 000.00 per month.4 The 

award included a lump sum payment identified as back pay. 

 

10. On 2 April 2001 the applicant was convicted in the Polokwane court for 

fraud.  

 

11. On 8 March 2007 the Special Investigating Unit addressed a letter to the 

Chief Executive Officer of the Special Pensions Board in which it, inter 

alia, advised the Chief Executive Officer as follows: 

 

“3. From information at the Unit’s disposal, it appears that Nathaniel 

Mashilo Masemola (SP63193) applied to the Board for a special 

pension on 1997/03/26. 

4. The Board made the necessary payments to Nathaniel Mashilo 

Masemola in the bona fide and reasonable belief that Nathaniel 

                                                 
3
 The application form appears in pages 38-41 of the record. 

4
 See Page 42 of the record 
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Mashilo Masemola qualified for a special pension and that same 

was accordingly due and owing to him. 

5. The Unit is in possession of information indicating that the special 

pension was paid to Nathaniel Mashilo Masemola in contravention 

of section 1(8) of the Special Pensions Act No. 69 of 1996, as 

amended (the Act). Section 1(8) of the Act provides, inter alia, that 

a person who would otherwise have qualified for a pension in terms 

of the Act is disqualified if, after making the sacrifice or serving the 

public interest (in the cause of establishing a democratic 

constitutional order), that person either actively engaged in the 

actions calculated to undermine efforts to establish a non-racial, 

democratic constitutional order, or, was convicted of a crime after 2 

February 1990.  

7. Section 1(9) of the Act provides that for the purposes of section 

1(8), crime means at any time between 2 February 1990 and 1 May 

1994 an offence mentioned in schedule 1 to the Criminal Procedure 

Act 51 of 1977 other than treason and sedition and, at any time 

after 30 April 1994, an offence mentioned in that schedule including 

treason and sedition.  

8. The Unit has, through its investigation, established that Nathaniel 

Mashilo Masemola was convicted in Polokwane court for fraud 

(being a schedule 1 offence on 2001/04/02)….” 
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12. On 7 April 2008 the Acting Chief Executive Officer of the Special Pensions 

Board addressed a letter to Mr Masemola in which he, inter alia, stated: 

“In conducting the said investigation, the following findings have been 

made: 

 

1. That you have been convicted of a schedule 1 offence for fraud on 

2/2/2001. 

2. That this offence is in contravention of section 1(8) of the Special 

Pensions Act No. 69 of 1996, as amended. 

3. That you are therefore disqualified from receiving any further 

Special Pensions payments.”5 

 

13. On 31 July 2011 the applicant was granted presidential pardon in terms of 

section 84(2)(j) of the Constitution. The presidential pardon was granted, 

according to the President’s minute No. 169 dated 31 July 2011, in 

respect of the applicant’s conviction on 2 April 2001 on five (5) counts of 

fraud. The minute further states that the convictions will be expunged from 

his SAP69 by way of endorsement.6 

 

14. According to the applicant, upon being advised of the termination of the 

special pension he appealed the decision to the Special Pensions Appeal 

Board during 9 May 2012 but the Appeal Board failed to make a decision. 

                                                 
5
 See Page 45 of the record. 

6
 See Page 19 of the record. 



 - 7 - 

He then on 8 August 2016 after many lengthy delays by the Appeal Board, 

obtained an order from the High Court of South Africa, Pretoria Division 

compelling the Appeal Board to make a decision regarding the applicant’s 

appeal for the reinstatement of his special pension.7 

 

15. In his heads of argument the applicant states that he asked the second 

respondent, the GPAA, to reinstate his special pension and the GPAA 

refused to do so in a letter dated 23 February 2015.8 The applicant refers 

in this regard to a letter allegedly written on 23 February 2015 and quotes 

the contents of the letter. The applicant accepts that the letter is not part of 

the record and states that it is referred to in the first respondent’s decision 

dismissing the appeal which decision is contained in Annexure “NMM14” 

to the founding affidavit page 82 of the record. 

 

16. We submit that there was no letter dated 23 February 2015 from the 

GPAA. Neither was there a letter dated 8 May 2014 from Mr Masemola 

addressed to the GPAA.  

 

17. We say this for the following reasons: 

 

17.1. The applicant does not state in his letter dated 22 September 2016 

that he addressed any letter on 8 May 2014 to the GPAA. Instead 

                                                 
7
 See Letter from the applicant’s attorneys to the Minister of Finance dated 22 September  

  2016 p.57-58 of the record paras. 1-2. 
8
 See Paragraphs 19 and 20 of the applicant’s heads of argument. 
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he refers to an appeal that he lodged on 9 May 2012 against the 

termination of his special pension which appeal was directed to the 

Appeal Board; 

 

17.2. Second, paragraph 8 of the first respondent’s decision referred to 

by the applicant in which the alleged letter is quoted does not refer 

to a letter dated 23 February 2015.  

 

17.3. Thirdly, the only reference to 23 February 2015 in Annexure 

“NMM14” is found in paragraph 1 thereof wherein the first 

respondent, the Special Pensions Appeal Board states: 

 

“1. The matter first served before the Special Pensions Appeal 

Board (SPAB) on 23 February 2015. The applicant Mr 

Nathaniel Mashilo Masemola (Masemola) lodged an appeal 

against the decision of Acting CEO: Special Pensions 

revoking his special pension benefit. He seeks reinstatement 

of same retrospective to the date of the expurgation of his 

criminal record.” 

 

17.4. Regard being had to the above introductory paragraph it is simply 

absurd to suggest that on 23 February 2015 the Government 

Pensions Administration Agency, the second respondent, could 
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have considered an application for reinstatement of special pension 

and at the same time the Special Pensions Appeal Board is 

considering an appeal against the same decision of the 

Government Pensions Administration Agency.  

 

17.5. In the circumstances we submit that it is highly improbable that the 

letter dated 23 February 2015 existed. It therefore follows that the 

applicant never made an application to the Government Pensions 

Administration Agency, the second respondent, for the 

reinstatement of his pension either by way of a letter or as 

prescribed in terms of section 6 of the Act.  

 

18. Even if we accept that a letter was addressed on 23 February 2015 by the 

second respondent to the applicant advising him as is alleged in the first 

respondent’s decision and the applicant’s heads of argument in paragraph 

20 thereof, we submit that such a letter was simply clarifying the legal 

position to the applicant and it was never a decision taken upon an 

application for a reinstatement of the special pension as prescribed by the 

Act.  

 

19. The first respondent failed to take a decision on the applicant’s 2012 

appeal within a reasonable time. This led to the applicant, during February 

2016 approaching the High Court to compel the first respondent to take a 
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decision on his appeal. On 8 August 2016 an order was granted 

compelling the first respondent to take a decision on the applicant’s 

appeal within fifteen (15) days.9 

 

20. On 5 October 2016 the first respondent took its decision and notified Mr 

Masemola of its decision. In essence the first respondent dismissed the 

appeal.10 

 

21. Faced with this decision Mr Masemola approached the High Court 

Pretoria seeking an order reviewing and setting aside the first 

respondent’s decision. 

 

22. The High Court granted the review and set aside the decision of the first 

respondent. It replaced it with an order that his appeal against the refusal 

to reinstate the special pension succeeds and that the special pension is 

reinstated with effect from the date of his pardon i.e. 21 July 2011.11 In 

particular the High Court made the following order: 

 

“1. The decision of the first respondent that was communicated to the 

applicant in a letter or report dated 4 October 2016 in terms of 

                                                 
9
 See Founding affidavit vol.2 p.175 paras. 6.8 and 6.9; See Order vol.1 p. 21-22 of the  

   record. 
10

 Annexure “NMM14” to the founding affidavit vol.1 p.85 para.11. 
11

 See High Court’s judgment vol.2 p.155-156  
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which his appeal was dismissed is set aside and replaced with the 

following: 

 

1.1. The appeal lodged by Mr Masemola dated 6 March 2015 in 

terms of which he seeks reinstatement of his special pension 

succeeds. 

1.2. The special pension is reinstated with effect from the date of 

expungement of his criminal record which is 21 July 2011.  

1.3. The respondents are to pay the costs of this application, 

jointly and severally, one paying the other to be absolved.” 

 

23. The respondents appealed to the Supreme Court of Appeal and the High 

Court’s decision was overturned by the Supreme Court of Appeal.12 

 

24. The Supreme Court of Appeal in arriving at its decision reasoned that 

when the presidential pardon was granted, the part of the Act in terms of 

which special pensions could be paid to the category of pensions under 

which Mr Masemola received his special pension, had lapsed by virtue of 

the provisions of section 6A of the Act.  

 

25. It further stated that it will be recalled that the relevant part of the Act 

lapsed on 31 December 2006, approximately five (5) years before the 

grant of the presidential pardon. At the time of the presidential pardon, 

                                                 
12

 See Judgment p. 159-169. 
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Part 1 and Part 1AA of the Act had lapsed. Counsel on behalf of Mr 

Masemola, was constrained to accept that the principle of legality 

presented a formidable if not insuperable obstacle to payment of the 

special pension. He could suggest no viable way in which the Act could be 

construed so as to enable Mr Masemola to either apply anew or continue 

to receive the special pension. It is necessary to record that no 

constitutional challenge to the disqualifying provisions was foreshadowed 

in the papers. Counsel for Mr Masemola accepted this fact.13 

 

26. The SCA accordingly concluded that there is no means within the 

structure of the Act through which Mr Masemola can continue to receive a 

special pension and that to find otherwise would be to subvert the 

disqualifying provisions which the legislature correctly thought fit to include 

and would offend against the principle of legality.14 

 

27. Mr Masemola then approached the above Honourable Court for leave to 

appeal. 

 

28. We have already conceded hereinabove that leave to appeal may be 

granted. We then turn to deal with the headings identified hereinabove. 

 

 

                                                 
13

 See Paragraph 21 p.167 of the record. 
14

 See Paragraph 23 of the judgment p.168 of the record. 
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The effect of the presidential pardon: 

 

29. The President’s powers to pardon offenders are contained in section 

84(2)(j) of the Constitution. The section provides that the President is 

responsible for pardoning or reprieving offenders and remitting any fines, 

penalties or forfeitures.  

 

30. A pardon under section 84(2)(j) of the Constitution reaches both the guilt 

of the offender and the punishment prescribed for the offence. A reprieve 

and/or remission of sentence on the other hand does not touch on the guilt 

of the offender but only touches on the punishment with the result that the 

punishment becomes reduced or cancelled.  

 

31. We concede that in the case of Masemola, the applicant herein, the 

pardon given by the President is what is generally referred to as a full 

pardon in that it removed both the conviction and the sentence.  

 

32. Further to that the President also directed that his conviction be expunged 

from his criminal record with the result that for all intents and purposes he, 

with effect from the date of the pardon going forward, is legally to be 

treated as a person who has not been convicted of the offence.  
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33. What this means, we submit, is that the conviction is taken, for legal 

purposes, to no longer exist. The pardoned person, the applicant herein, is 

with effect from the date of the pardon no longer affected by any legal 

disqualifications that are as a result of the conviction. 

 

34. We submit that the fact of him having been convicted, although it factually 

and historically exists, is not to be legally relevant to the person’s life going 

forward. 

 

35. We submit that the presidential pardon and the expungement of the 

criminal record of the applicant can only mean that with effect from the 

date thereof the disqualifications occasioned by or which are a 

consequence of his conviction no longer apply. Going forward therefore, 

he is in essence no longer subject to any civil or statutory disabilities that 

are imposed on a person convicted of the offence. 

 

36. He was therefore with effect from 31 July 2011 entitled to the right to 

receive pension in terms of the Act. 

 

37. However, the question is whether upon the pardon and expungement of 

the record the applicant becomes automatically entitled to a reinstatement 

of the special pension that he was receiving before the benefits were 
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discontinued by virtue of section 1(8) of the Act. We turn to this question 

hereunder. As will appear hereunder we answer this in the negative. 

 

Was the applicant entitled automatic reinstatement of his special pension: 

 

38. We have stated hereinabove that the presidential pardon restores the 

status of the person with effect from the date of the pardon going forward. 

We are in agreement with the applicant in this regard.15 

 

39. Regard being had to the fact that the pardon restores the applicant’s 

status from the date of granting of the pardon we submit there can never 

be restoration of benefits that were discontinued in terms of a legislative 

provision prior to the granting of the pardon unless the statute provides for 

such restoration or reinstatement.  

 

40. It is common cause that the Act does not provide for such reinstatement. 

In fact the Act is silent in this regard. 

 

41. In Du Toit16 and in the context of amnesty under section 20 of the 

Amnesty Act this court stated: 

 

                                                 
15

 See Paragraph 39 of the applicant’s written argument 
16

 Du Toit v Minister of Safety and Security 2009 (6) SA 128 (CC)  
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“[51] While the Reconciliation Act seeks to advance reconciliation and 

national unity, it cannot undo what has happened in the past. Just 

as the aim of the legislation is not to restore to the victims what they 

have lost – an impossible task – it is not (as we have seen from the 

analysis of the provisions above) the restored perpetrator, in every 

respect, to his or her position prior to the commission of the 

offence. To seek to undo all the consequences of the conviction 

would be an endless task and place an undue burden on the State 

and third parties… 

[56] The conscious decision by the legislature was that amnesty would 

allow people not to be trapped in the painful past, but to be given a 

pardoned freedom to go forth and contribute to society. Amnesty 

may forgive the past, but in South Africa it is intended to have the 

inherently prospective effect of national reconciliation and nation 

building, for the past can never be undone. Only the future may be 

forged as desired.” 

 

42. We submit that a pardon has a similar effect and the above principle finds 

application in the present case. A pardon, whilst it is intended to give the 

offender freedom from the consequences of his convictions, it cannot be 

correct to use it to undo the past. It must operate prospectively. 
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43. Furthermore the legislature is generally presumed to know the law.17 

 

44. The legislature when enacting the Act must therefore be presumed to 

have known that there are pardon provisions under section 84 of the 

Constitution, there are appeal and review processes under the Supreme 

Court Act 59 of 1959 and the rules which may have the effect of 

overturning and setting aside convictions and sentences.  

 

45. Naturally, those provisions would result if decided in favour of the 

applicant in conviction and sentence of the applicant having been set 

aside. However, despite the aforesaid the legislature saw it fit not to 

include a provision in the Act for the reinstatement or restoration of a 

special pension terminated in terms of section 1(8) of the Act.  

 

46. We accordingly submit that the Act must therefore be interpreted and 

understood to mean that the legislature intentionally did not provide for 

such automatic restoration and that it does not reside with the court to 

afford beneficiaries that which the legislature had deemed to be 

unavailable to the recipients of the special pension or to disqualified 

persons under the provisions of the Act. 

 

                                                 
17

 See: Newlands Surgical Clinic (Pty) Ltd v Peninsula Eye Clinic (Pty) Ltd 2015(4) SA 34  
    (SCA) paras. 24-28. 
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47. We submit that the correct interpretation and application of the Act is that 

with effect from the date of the pardon the applicant’s right under section 1 

of the Act to apply to be considered for special pension is restored and the 

restoration operates prospectively.  

 

48. What this means is that the applicant therefore is, like any other citizen 

who qualifies for the right under section 1 of the Act once more afforded 

an opportunity to make an application in the manner prescribed by the 

legislation for the granting of special pension as if he was never 

disqualified. The application must comply with the provisions of the Act.18 

 

49. The applicant in this case never complied with the provisions of section 6 

of the Act after the granting of the pardon. The appeal referred to by the 

applicant in his letter dated 22 September 201619 cannot be a substitute 

for the requirements of section 6 of the Act. Neither can any letter for that 

matter, including the alleged letter that was written in 2014, be a substitute 

for the requirements of section 6 of the Act to the extent that it requires the 

completion of the form prescribed therein.  

                                                 
18

  See Section 6 of the Act which provides that any person who applies for a benefit in  
     terms of Part 1 must: 
(i) complete an application form as set out in schedule 2; 
(ii) have a Commissioner of Oaths certify on the application form that the applicant 

show or affirmed that the information contained in that form is correct; and 
(iii) submit the application form to the designated institution: 

(a) on or before the closing date; or 
(b) on or before the closing date complete and submit to the designated institution 

a form with the heading “BIOGRAPHICAL PROFILE OF MEMBERS OF    
POLITICAL ORGANISATIONS” which was issued by the Department of Finance 

19
 See Letter at page 57 of the record para. 1.1 
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50. The above Honourable Court will note that the prescribed form, inter alia, 

requires information as to whether a person was convicted of a criminal 

offence after 2 February 1990.20 

 

51. In the form originally submitted by the applicant on 13 March 1997 the 

answer to the question is a “No”. This answer cannot be correct especially 

with effect from 2001.  

 

52. We submit that this explains why it was necessary for the applicant to 

have completed the form as prescribed in section 6 of the Act in order to 

exercise his restored right subsequent to the granting of the presidential 

pardon.  

 

53. We accordingly submit that the applicant was not entitled to an automatic 

reinstatement of his pension benefits after the granting of the pardon.  

 

54. We further submit that the applicant could not rely on the information that 

was provided in the form as originally presented on 13 March 1997 for the 

simple reason that such information was factually incorrect and 

misleading.  

 

55. We accordingly submit that the reinstatement of the applicant’s pension 

without an application in the prescribed form in terms of section 6 of the 

                                                 
20

 See Paragraph 3(a) and (b) of the form p.41 



 - 20 - 

Act by either the Special Pensions Administration Agency, the Board or 

the court is legally incompetent. It is also contrary the provisions of the 

Act. 

 

56. We submit that such a reinstatement would in effect be tantamount to 

ignoring the factual existence of the conviction and the factual existence of 

the disqualification from 2001 to 2011. It would also be tantamount to 

accepting as a correct fact that what is contained in paragraph 3 of the 

application form is correct which we submit is not.  

 

The effect of section 6A of the act: 

 

57. Section 6A of the Act provides: 

 

 “6A. Lapsing of Part 1, and certain savings 

(1) Part 1 except for this section, lapses on 31 December 2006. 

(2) Sub-section (1) does not affect any benefit payable under 

this part in respect of which the designated institution has 

made a determination in terms of section 7 before 31 

December 2006. 

(3) Any application for benefits in terms of this part which has 

been submitted to the designated institution before 31 

December 2006, but on which the designated institution has 
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not made a determination by that date must be finalised as if 

this part had not lapsed.” 

 

87. The above provisions properly interpreted and construed mean that with 

effect from 31 December 2006 Part 1 of the Act lapsed. This means that 

the right to pension with effect from 31 December 2006, save only for 

instances where a determination in terms of section 7 had been made 

before 31 December 2006 and for cases where the designated institution 

has not made the determination but an application has been made and 

submitted to the designated institution before 31 December 2006, was no 

longer available. 

 

59. The facts of this case show that the applicant’s pension was determined 

as far back as 1997.21 They further show that the applicant with effect from 

2001 became disqualified from continuing to receive the pension by 

operation of law and by reason of his conviction for fraud.  

 

60. There was therefore no benefit payable to the applicant under Part 1 of 

the Act as at 31 December 2006. Consequently the saving provision in 

section 6A(2) does not apply to the applicant.  

 

61. Furthermore, there was no pending application by the applicant for the 

benefits in terms of Part 1 as at 31 December 2006. In the result the 

                                                 
21

 See Annexure “NMM9” p.42 
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saving provision contained in section 6A(3) is not applicable to the 

applicant. 

 

62. In the circumstances we submit that as at the time of the granting of the 

presidential pardon to the applicant, i.e. 31 July 2011, the right to pension 

or to receive special pension, a special dispensation created by the Act, 

under the Act had lapsed and was no longer available to the applicant.  

 

63. Consequently the applicant could not apply nor could he be afforded a 

non-existent right and was therefore not entitled to receive special pension 

which was terminated by operation of law.  

 

64. We agree with the applicant’s submissions in so far as the principles of 

statutory interpretation are concerned and the authorities referred to in 

their written submissions. We also agree and accept that the     

memorandum to the Special Pensions Amendment Bill, 2005 clearly 

shows that the purpose of the amendment was to prevent fraudulent 

claims.  

 

65. However, we disagree with the applicant’s contention that the effect of 

section 6A for the respondents’ powers is narrow and is limited to new 

applications for special pensions.  
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66. Section 1 of the Act refers to a right to pension and section 2 of the Act 

also refers to a right to a right to survivor’s lump sum benefit. It is the right 

that lapses in terms of section 6A of the Act. 

 

67. We submit that this is so for the simple reason that the right to special 

pension is not a right that exists outside the Act. It is a specifically created 

right under the Act. It follows therefore that if the legislation provides that 

the right has lapsed it simply means the termination of the right. 

 

68. To interpret it the provisions of 6A to mean that no new applications for 

special pensions could be considered after 31 December 2006 will mean 

that this court is ignoring the effect of the use of the word “lapse” in the 

provisions and treats the word to be having a similar or equivalent 

meaning to a closing date which is not what the legislature could have 

intended.  

 

69. Accordingly we submit that there is no merit to the applicant’s argument in 

this regard. 

 

70. The applicant further contends that section 6A(1) does not prevent the 

respondents from reinstating a special pension.  

 



 - 24 - 

71. We do not agree with the applicant in this regard. We submit that the 

power to reinstate a special pension is not contained in the legislation. We 

have already submitted hereinabove that this court must assume that such 

was deliberate on the part of the legislature.  

 

72. The respondents are creatures of statute they only have those powers 

given to them by the Act and must exercise their functions in accordance 

with the Act.22 

 

73. Furthermore, the respondents are constrained by the principle of legality 

that they may exercise no power and perform no function beyond that 

conferred upon them by law and the power must not be misconstrued. 

Otherwise the exercise of the power would be arbitrary and at odds with 

the Constitution.23 

 

74. We submit that the respondents had no power to reinstate the applicant’s 

special pension. To interpret the legislation to imply such power would be 

at odds with the specific provisions of the Act and with the Constitution. In 

fact it would be tantamount to legislating rather than interpreting the 

provisions of the Act.  

 

                                                 
22

 See Premier Foods (Pty) Ltd v Manoim NO and Others 2016(1) SA 445 (SCA) para.18 
23

 See Democratic Alliance v President of the Republic of South Africa and Others 2013 (1)  
    SA 448 (CC) para.27 and the authorities referred to therein. 



 - 25 - 

75. The applicant’s argument that the power to reinstate is implied in the 

power to administer the special pension is without merit. We submit that 

administering the special pension in terms of the Act includes the 

implementation of the disqualifying provisions and excludes the 

reinstatement of pension.  

 

76. We submit that the saving provisions in section 6A(2) of the Act to the 

extent that they refer to any benefit payable under this part as not being 

affected by the lapse can only mean a benefit that is still valid and legally 

payable as at 31 December 2006. That excludes the applicant’s benefit as 

same was terminated in 2001 by operation of law.  

 

The effect of sections 6Abis of the act: 

 

77. The provisions of section 6Abis are not applicable to the applicant. 

 

78. He does not fall into the age group identified in Part 1AA and in any event 

these provisions also lapsed before his pardon. 

 

Conclusion: 

 

79. Accordingly we submit: 

 



 - 26 - 

79.1. That the presidential pardon operates prospectively. It restores a 

person’s civil status prospectively but does not undo the collateral 

consequence of the conviction. It does not obliterate history.  

 

79.2. That at the time the applicant, Mr Masemola, received the 

presidential pardon the right and the benefit accruing therefrom as 

created by the Act had lapsed. He was not entitled to reinstatement 

nor to exercise such right in terms of the Act.  

 

79.3. Since the special pension was a special dispensation created by 

the Act, Mr Masemola is not entitled to receive any pension in the 

light of what has been stated hereinabove.  

 

79.4. In the result the application deserves to be dismissed.  

 

Costs: 

 

80. We accept that this matter raises important constitutional issues in 

particular the novel issue of the effect of a presidential pardon under 

section 84(2)(j) of the Constitution. 

 

81. We accept the bona fides of Mr Masemola in bringing this application 

before the above Honourable Court. 
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82. We also accept that regard being had to his personal circumstances it 

would be unjust for the above Honourable Court to mulct him with the 

costs of this application in the event he is not successful.  

 

83. In the circumstances and in line with the Biowatch principle the 

respondents do not insist on an order of costs against him.  

 

84. Accordingly it may please the above Honourable Court to dismiss the 

application with no order as to costs. 

 

DATED AND SIGNED AT PRETORIA ON THIS 17th  DAY OF MAY 2019.  

 

 

_________________ 
Z.Z MATEBESE SC 
 
 
 
 
 
___________________ 
M.X SHIBE 
Counsel for the Respondents 
New Court Chambers 
Pretoria 
 


