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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 

On 6 August 2019 at 10h00, the Constitutional Court will hear an application for leave to 

appeal against a judgment of the Supreme Court of Appeal regarding the legal effect of 

presidential pardons.  The application concerns the question whether a pardoned 

individual, who was disqualified from receiving a special pension benefit as a result of 

having been convicted of an offence, is entitled to the reinstatement of his special pension 

on receipt of a presidential pardon. 

 

The applicant, Mr Masemola, was actively engaged in the anti-apartheid struggle and 

spent some time in exile.  After returning from exile, he served on the ANC’s Legal and 

Constitutional Committee which participated in the processes leading to the adoption of 

the South African Constitution.  As a result of his service, the applicant applied for and 

was awarded a special pension in terms of the Special Pensions Act 69 of 1996 (Act) in 

1997.  The pension is administered by the second respondent, the Government Pensions 

Administration Agency (GPAA). 

 

On 2 April 2001, the applicant was convicted of fraud.  In terms of the Act, a person in 

receipt of a special pension is disqualified if that person is convicted of an offence 

mentioned in Schedule 1 of the Criminal Procedure Act 51 of 1977 (CPA).  Fraud is one 

of those offences.  As a result, the applicant was informed by the first respondent, the 

Special Pensions Appeal Board (Board) that he was disqualified from continuing to 

receive his special pension.  On 7 April 2008, the pension was terminated. 

 



A few years after his conviction, the applicant applied for a presidential pardon in terms 

of section 84(2)(j) of the Constitution.  This was granted on 21 July 2011.  He 

approached the GPAA and requested that his special pension be reinstated as the pardon 

had eliminated the grounds for his disqualification.  In 2015, the GPAA informed him 

that his disqualification occurred before his pardon.  Furthermore, that pardons do not 

have retrospective effect and therefore, his special pension could not be reinstated. 

 

The applicant noted an appeal to the Board to set aside the decision of the GPAA.  The 

Board informed the applicant that it was not in a position to make a decision regarding 

the reinstatement of his special pension as the disqualification occurred as a result of the 

provision of the Act and therefore the GPAA could not make a decision, accordingly 

there could be no appeal.  The applicant approached the High Court to order the 

respondents to make a decision about the reinstatement of his pension.  In August 2016 

the High Court ordered the respondents to take a decision within 15 days of the order. 

 

In October 2016 the Board concluded that it was not empowered to decide on a matter 

relating to the interpretation of law and that the issue of the effect of expungement should 

be determined by a court.  The Board stated that a decision on reinstatement would be 

overstepping their mandate and dismissed the applicant’s appeal. 

 

The applicant approached the High Court of South Africa, Gauteng Division, Pretoria 

(High Court) for relief.  The High Court upheld the application and set aside the decision 

of the Board.  It held that the applicant was entitled to receive the pension, with effect 

from 21 July 2011, being the date of the presidential pardon.  The respondents were 

granted leave to appeal. 

 

The Supreme Court of Appeal upheld the appeal, holding that a person convicted of an 

offence mentioned in Schedule 1 of the CPA is disqualified from receiving a special 

pension in terms of the Act.  Furthermore, the Supreme Court of Appeal held that the 

insertion of section 6A(1) to the Act, which provides that any person who applies for a 

benefit in terms of this Act must do so before 31 December 2006, meant that when the 

applicant was pardoned, the part of the Act in terms of which special pensions could be 

paid had already lapsed and that the applicant could not lodge a new application.  This 

meant that if the applicant sought to apply for his special pension to be reinstated, the 

empowering provision which would have given him that right was no longer available.  

This created a bar to payment of the special pension. 

 

In the Constitutional Court, the applicant argues that, firstly, he should be treated as a 

person who has not been convicted of the pardoned offence and therefore for legal 

purposes his conviction no longer exists, secondly, section 6A(1) did not alter his 

position as he was seeking the reinstatement of his pension and not making a new 

application and lastly, the Board and the GPAA have the power in terms of the Act to 

reinstate his special pension. 

 

The respondents submit that, firstly, presidential pardons operate prospectively and 

cannot undo consequences of the conviction, secondly, at the time the applicant received 



his pardon, his rights had already lapsed and he was therefore not entitled to 

reinstatement of his special pension and lastly, and in any event the respondents do not 

have the power in terms of the Act to reinstate the applicant’s special pension. 


