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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

Case No: CCT _________ 
 

SCA Case No: 1171/2017 
 

High Court Gauteng Division 
Pretoria Case No: 10448/2016 

 
In the appeal between: 
 
NATHANIEL MASHILO MASEMOLA Applicant 
  
and  
  
SPECIAL PENSIONS APPEAL BOARD First respondent  
  
and  
  
GOVERNMENT PENSIONS ADMINISTRATION AGENCY Second respondent  
  

FOUNDING AFFIDAVIT  

I, the undersigned 

NATHANIEL MASHILO MASEMOLA 

state on oath that: 

1 I am a pensioner, age 91 years, with identity number 2704015305084.  I 

currently reside at 53 Mountain Fern Crescent, Fernwood Estate, Somerset 

West, Western Cape.  I am a citizen of the Republic of South Africa. 

2 The facts contained herein are correct and unless otherwise stated or as 

appears from the context, within my personal knowledge. 

3 The submissions of law I make in this affidavit are made on the advice of my 

attorneys. 
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4 PARTIES 

4.1 I am the Applicant in this matter.  

4.2 The First Respondent is the SPECIAL PENSIONS APPEAL BOARD 

established in terms of section 8AA of the Special Pensions Act, 1996, (the Act) 

with its business address at 34 Hamilton Street, Arcadia, Pretoria. 

4.1 The Second Respondent is the GOVERNMENT PENSIONS 

ADMINISTRATION AGENCY which administers pensions on behalf of the 

Government Employees Pension Fund and National Treasury with its head 

office situated at 34 Hamilton Street, Arcadia, Pretoria, Gauteng. 

5 INTRODUCTION 

5.1 This is an application for leave to appeal against the whole of the judgment and 

order of the Supreme Court of Appeal in the matter of Special Pensions Appeal 

Board and Another v Masemola (1171/17) [2018] ZASCA 117, handed down on 

20 September 2017.  A copy of the judgment is annexed as “FA1”. 

5.2 This appeal deals with a question that has not previously been addressed in 

South African law and, to the best of my knowledge, has also not been fully 

addressed in foreign law, namely: What is the legal effect of a presidential 

pardon?  

6 BACKGROUND 

6.1 I was an activist and dedicated my life to the struggle for liberation from 

apartheid.  I was a member of the ANC Legal and Constitutional Committee 

between 1985 and 1996. 
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6.2 I qualified for, and was awarded, a special pension in terms of the Act on 

10 December 1997 under pension number 30045981. 

6.3 On 2 April 2001, I was convicted of several counts of fraud and was sentenced 

to 5 years imprisonment.  I served 6 months of the sentence. 

6.4 In terms of s1(8)(b) of the Act read with s1(9)(b) of the Act, I was disqualified 

from continuing to receive a pension and my special pension was terminated on 

7 April 2008 as appears from the letter sent by the First Respondent (Annexure 

“FA2”). 

6.5 I applied for and, on 21 July 2011, received a presidential pardon in respect of 

the convictions (Annexure “FA3”). 

6.6 I received a SAPS Clearance Certificate, certifying that the convictions had 

been expunged from my record (Annexure “FA4”).  

6.7 I made numerous attempts to have the special pension reinstated as my pardon 

had eliminated grounds for disqualification, but the First Respondent, the body 

designated to deal with such matters, failed to make a decision on the matter.  

6.8 In February 2016 I instituted proceedings against the First and Second 

Respondents under case number 10448/16 following the failure by the First 

Respondent to make a decision regarding the reinstatement of my special 

pension.  

6.9 On 8 August 2016, I obtained a court order from the High Court of South Africa, 

Gauteng Division, Pretoria (per Fabricius J) (annexed as “FA5”) in the following 

terms: 

“It is ordered that: 
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The First Respondent [The Special Pensions Appeal Board] make a 

decision regarding the Applicant’s appeal for reinstatement of his 

special pension and communicate that decision by email to the 

Applicant’s attorney of record… within 15 (fifteen) days of the Court 

Order; 

The First and Second Respondents pay the costs of this application, 

jointly and severally, the one paying the other to be absolved.”  

(the 8 August 2016 order) 

6.10 The 15 days in terms of the 8 August 2016 order elapsed on 30 August 2016 

but no decision was made or communicated by the First Respondent. 

6.11 After my attorney, Mr Patrick Bracher, followed up with the First and Second 

Respondents, on 8 September 2016 a representative of the First and Second 

Respondents, Mr Lukhanyo Lange, sent a letter to my attorney signed by 

himself and Mr Nndwakhulu Kutuma on behalf of the First Respondent 

(Annexure “FA6”).  

6.12 The letter purported to be the First Respondent’s decision in terms of the 

8 August 2016 order and stated that the 7 April 2008 letter was not a decision of 

the First Respondent but rather “a letter informing you of the necessary actions 

taken as a result of information that had come to light”.  

6.13 Effectively, the First Respondent was ordered to make a decision regarding the 

reinstatement of my special pension and, in response, stated that it had not 

made a decision in 2008.  

6.14 On 16 September 2016, my attorney received an email from Ms Esti de Wit, 

head of legal services at the Second Respondent (Annexure “FA7”).  
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6.15 Ms de Wit said that the First Respondent “came to an end during January/ 

February [2016]”.  As such, the First Respondent had not been able to make a 

decision regarding the reinstatement of special pension as the First Respondent 

was not duly constituted.  

6.16 Ms de Wit requested an indulgence for the First Respondent allowing the 

reconstituted First Respondent to provide a decision by 14 October 2016.  

6.17 On 22 September 2016, my attorney wrote to the Director General of National 

Treasury and the Minister of Finance regarding the failure to make a decision as 

required by the 8 August 2016 order (Annexure “FA8” and “FA9” respectively). 

6.18 On 5 October 2016, Mr Lange sent a letter to my attorney entitled ‘Decision of 

the Special Pensions Appeal Board’ (Annexure “FA10”).  

6.19 The letter dismissed my appeal on the grounds that the Act “does not enable 

[the First Respondent] to decide on matters of interpretation of the law” and that 

the question of whether my presidential pardon entails that my conviction is 

deemed not to have taken place was a question of interpretation of the law.  As 

such, according to the letter, if the First Respondent made a decision regarding 

the reinstatement of my special pension “it would be overstepping its mandate”.  

6.20 As a result, during November 2016, I again instituted proceedings in the High 

Court of South Africa, Gauteng Division, Pretoria, this time seeking an order in 

terms of s8(1)(c)(ii)(aa) of the Promotion of Administrative Justice Act, 2000 

(PAJA) whereby the court substitutes its own decision for that of the First 

Respondent in light of the First Respondent’s failure to make a decision.  

6.21 On 29 December 2016, I obtained an order, per Makhubele AJ (as she was 

then) in the following terms: 
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“It is ordered that: 

1. The decision of the first respondent that was communicated to 

the applicant in terms of which his appeal is dismissed is set 

aside and replaced with the following order: 

 The appeal lodged by Mr Masemola dated 6 March 2015 

in terms of which he seeks reinstatement of his special 

pensions succeeds. 

 The pension is reinstated with effect from the date of 

expulsion of his criminal record which is 21 July 2011. 

 The respondents are to pay costs of the application 

jointly and severally one paying the other.” 

7 PRESIDENTIAL PARDONS 

7.1 Section 84(2)(j) of the Constitution of the Republic of South Africa, 1996 (the 

Constitution) states: 

“The President is responsible for:  

(j) pardoning or reprieving offenders and remitting any fines, 

penalties or forfeitures.” 

7.2 The grant of a presidential pardon is an executive power.  There is no statute 

governing its exercise.  

7.3 A presidential pardon can be compared with the amnesty granted under the 

Promotion of National Unity and Reconciliation Act, 1995 (Reconciliation Act).  

This statute provides that once a person convicted of an offence with a political 
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objective has been granted amnesty, any entry or record of the conviction shall 

be deemed to be expunged from all official documents and “the conviction shall 

for all purposes, including the application of any Act of Parliament or any other 

law, be deemed not to have taken place” [emphasis added].  

7.4 In The Citizen 1978 (Pty) Ltd and Others v McBride,1 this court noted, with 

respect to the effect of amnesty granted under the Reconciliation Act, that 

granting of amnesty “does not and cannot obliterate or erase the fact of those 

occurrences” [emphasis added].  What the provision does is change the legal 

consequences of the acts for which amnesty was granted as the expungement 

“reinstates the former convict to full civic status so that he or she is deemed 

never to have been convicted”.2   

7.5 The weight of the commission of the offence is lifted from the perpetrator's 

shoulders with a guarantee of immunity from prosecution, a clean criminal 

record, and the assurance that never again can the conviction be counted 

against him or her. 

7.6 I submit, with respect, that a presidential pardon should be exactly what it 

implies, namely an expungement for all purposes, of my conviction. 

7.7 Because it is a presidential prerogative, no one can go behind a pardon not 

tainted by illegality.  It must be accepted as a full erasure from day one of my 

conviction as if, for civic purposes such as my rights to the special pension, it 

had never taken place.  

                                            

1
 (2011) 4 SA 191 (CC) 

2
 McBride at 72. 
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8 THE SUPREME COURT OF APPEAL JUDGMENT AND GROUNDS OF 

APPEAL 

8.1 The Supreme Court of Appeal (SCA) noted that it had not been pointed to any 

decision “in terms of which the effect of Presidential Pardon [was] held to be 

greater than the effect of s20(10) [of the Reconciliation Act]”3 referred to in the 

McBride matter.  

8.2 The SCA raised mero motu s 6A of the Act which states: 

“(1) Part 1, except for this section, lapses on 31 December 2006. 

(2) Subsection (1) does not affect any benefit payable under this 

Part in respect of which the Board has made a determination in 

terms of section 7 before 31 December 2006.” 

8.3 I submit, with respect, that the SCA erred in its judgment.  In particular it erred 

in finding that by the time my presidential pardon was granted, the part of the 

Act in terms of which special pensions could be granted to the category of 

persons under which I received my special pension had lapsed by virtue of the 

provisions of s6A of the Act.4  

8.4 The granting of a presidential pardon removes the consequences and 

impediments that resulted from the conviction and restores the former offender 

to his or her position before the commission of the offence.  

                                            

3
 SCA judgment at 21.  

4
 SCA judgment at 21.  
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8.5 In this regard I make reference to s6A(2) of the Act, which refers to benefits 

“payable under this Part in respect of which the Board has made a 

determination in terms of section 7 before 31 December 2006”.  

8.6 If the effect of the presidential pardon was to restore me to my position before 

the convictions, as I contend it is, then: 

8.6.1 I had already complied with all the requirements and had the right to 

the special pension already bestowed on me before 

31 December 2006; 

8.6.2 As a result of the pardon, there was no conviction and therefore no 

disqualification from receiving a special pension under the Act; 

8.6.3 The relevant determination of the First Respondent to grant me a 

special pension on 10 December 1997 remains in place and is not 

affected by s6A of the Act; 

8.6.4 There was no need for me to reapply for a special pension as I fall 

under the category of persons referred to in s6A(2) of the Act;5 and 

8.6.5 I am accordingly entitled to receive my special pension in terms of 

the decision of 10 December 1997, which was made before 

31 December 2006, from 21 July 2011.  

8.7 I humbly submit that it cannot be the case that I face impediments flowing from 

an expunged act – this would fly in the face of the concept that once pardoned, I 

was to be placed in the same position as before, as if the conviction had not 

                                            

5
 See in this regarding the comment at 17 of the SCA judgment.  
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occurred.  If I am to be faced with the same consequences and impediments as 

before I was pardoned, what, with respect, is the value of the pardon? 

8.8 I humbly submit that a pardon not only clears the offence itself, but all the 

dependencies, penalties, and disabilities incidental to it.  To hold that I could be 

punished under the amendment to the Act (s6A) because of my age would 

subvert the President’s clemency power under section 84(2)(j) of the 

Constitution that grants the President, as the head of state and head of the 

National Executive, the power to pardon or reprieve offenders and to remit any 

fines, penalties or forfeitures. 

9 JURISDICTION  

9.1 This case falls within this court’s appeal jurisdiction under sections 167(3)(b)(i) 

and (ii) of the Constitution.  

9.2 The case raises important constitutional issues about the legal effects of 

presidential pardons.  The legal effect of a presidential pardon has not been 

fully explored by courts in South Africa.  Similarly, there does not appear to be 

foreign law dealing squarely with this particular issue.  The question of the 

position of a pardoned offender is an important one with a wide range of 

practical consequences.  What does it mean for a pardoned offender to be 

placed in the same position as before, as if the conviction had not occurred?  

What impediments, if any, can flow from an expunged act?  If a pardoned 

offender is faced with the same consequences and impediments as before he 

was pardoned, what is the value and effect of the pardon?  These, I submit, are 

all important constitutional issues. 

9.3 This case also raises arguable points of law of general public importance.  

Applications for presidential pardons are common.  It is vital that applicants for, 
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as well as existing recipients of, pardons have certainty regarding the effect of 

the pardons they receive and to what extent the pardon will make a practical 

difference to their lives.  It is important that people understand the import of the 

pardon and what benefits or consequences they are entitled to as a result.  

There is limited value to a presidential pardon if receivers and those they 

interact with are not even sure what a pardon entails in the practical sense.  

10 INTERESTS OF JUSTICE 

10.1 In addition to raising important legal questions, I have demonstrated that this 

application has reasonable prospects of success on appeal.  

10.2 The appeal is a live dispute and is not moot or academic.  

10.3 This matter has been ongoing since 2011 at least because of the delays 

occasioned by the Respondents and the legal process.  During this time I have 

suffered financial prejudice as well as emotional distress brought about by the 

stress of this matter, worsening the state of my health, with which I deal further 

below.  

10.4 Aside from the difficulties that I have faced as an individual, there are other 

individuals in South Africa who have received presidential pardons but may be 

facing an impediment similar to my own in respect of various benefits to which 

they are entitled.   

10.5 The First Respondent advised, at paragraph 28 of their affidavit in support of 

their condonation application for the late filing of their notice of appeal at the 

SCA (Annexure “FA11”) that there are “a great number of other persons who 



02Founding Affidavit 12 

are disqualified or have been disqualified from receiving special pensions by 

virtue of their convictions as envisaged by [the Act]”.6 

10.6 I respectfully submit that it is in the interests of justice that this Court takes the 

opportunity to resolve the uncertainty around the legal effect of a presidential 

pardon for the benefit of not just myself, but all recipients of pardons.  

11 REQUEST FOR AN EXPEDITED HEARING DATE 

11.1 I am a pensioner of an advanced age.  

11.2 I am of ill health and have been in and out of hospital.  

11.3 Between November 2014 and November 2015 I underwent 4 operations, 

including 3 operations to treat a blocked spinal nerve.  

11.4 I suffer from prostate cancer and undergo continuous treatment to manage this 

condition. 

11.5 I am on continuous treatment following heart surgery to unblock my arteries 

which involved the insertion of 6 stents.  I also have a pacemaker.  

11.6 I also suffered a stroke in September 2016 and spent a month in hospital as a 

result.  

11.7 This matter has been ongoing since 2011.  During this time I have suffered 

financial prejudice as well as emotional distress brought about by the stress of 

this matter, worsening the state of my health.  

11.8 Any further delay in this matter would be unconscionable.  

                                            

6
 The respondents’ founding affidavit in their application for condonation for the late filing of their notice of appeal at the 

SCA at 28.  
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11.9 I respectfully request that, if it elects to hear this matter, this Honourable Court 

set the matter down on the soonest possible hearing date.  

11.10 The factual issues are limited and the legal issues are narrow.  The matter can 

be easily and expeditiously disposed of.  

WHEREFORE I pray for an order in accordance with the notice of application for leave 

to appeal to which this affidavit is annexed. 

 

_______________________________ 

NATHANIEL MASHILO MASEMOLA 

I certify that the deponent has acknowledged that he knows and understands the 

contents of this declaration, and has informed me that he does not have any objection 

to taking the oath, and that he considers it to be binding on his conscience, and that the 

deponent uttered the following words “I swear that the contents of this declaration are 

true, so help me God”.  I certify further that the provisions of regulation 1258 of the 21st 

July 1972 (as amended) have been complied with.  

 

Signed and sworn before me at _______________ on ___ OCTOBER 2018. 

 

______________________________ 

COMMISSIONER OF OATHS 


