
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CCT CASE NO: 332/2018 

SCA CASE NO:    1054/2017 
GP CASE NO:    91319/2015 

 
  
In the matter between: 
 
 
ALBERT DYKEMA Applicant 

(Fist Respondent / Cross-Appellant in the SCA 
 and Applicant in the Court a quo) 

 

and 

 

ARTHUR PULE MALEBANE First Respondent 
(Appellant in the SCA and 

Second Respondent in the Court a quo) 
 

BELA-BELA LOCAL MUNICIPALITY Second Respondent 
(Second Respondent in the SCA and 
First Respondent in the Court a quo) 

 

_________________________________________________________________ 
 

FIRST RESPONDENT’S PRACTICE NOTE 
_________________________________________________________________ 
 

A NAMES OF PARTIES AND CASE NUMBER 

 As set out above. 

B NATURE OF THE PROCEEDINGS 

Application for leave to appeal against the judgment and Order of the Supreme 

Court of Appeal in an appeal against the Order of a single judge in an 

application in the High Court, Gauteng Division. 
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C THE ISSUES 

1. Does this Court’s order in Johannesburg Metropolitan Municipality v 

Gauteng Development Tribunal 2010 (6) SA SA 182 (CC) render 

decisions on applications lodged with Provincial Development Tribunals 

during the suspension of invalidity, but decided after its expiration, 

invalid? 

2. Whether it is open to the Applicant to base his case in this Court on the 

validity of the decision of the Tribunal on 1 November 2012 in light of 

the Order of the High Court and the issue raised in the appeal to the 

Supreme Court of Appeal. 

3. If the answer to the question in paragraph 1 above is “yes” (the 

decisions of the Development Tribunals are invalid), whether the 

Applicant’s application submitted to the Limpopo Development Tribunal 

on 10 February 2012 is to be decided by the Bela-Bela Municipality as 

an original application in terms of section 60(2)(a) of the Spatial 

Planning and Land Use Management Act No 16 of 2013 (“SPLUMA”)? 

4. If the answer to the question in paragraph 1 above is “no” (the 

decisions of the Tribunals are valid) and the answer to the further 

question in paragraph 2 is “yes” (the Applicant can base his case in this 

Court on the validity of the Tribunal’s approval on 1 November 2012), 

then, (but only then) the issue is whether the Applicant’s approved 
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application can be disposed of in terms of section 60(2)(a) of 

SPLUMA? 

D PORTIONS OF THE RECORD THAT SHOULD BE READ 

1. The Notice of Motion and annexure “X” thereto (I, p 1 – 20). 

2. The Founding Affidavit of Albert Dykema (I, p 21 – 67). 

3. Annexure “AD1” to the Founding Affidavit (the confirmatory affidavit of 

Peter John Dacomb) (I, p 68 – 73). 

4. The Answering Affidavit of Arthur Pule Malebane (III, p. 217 – 275). 

5. Annexure “AD25” to the Replying Affidavit (the further affidavit of Peter 

John Dacomb, IV, p. 375 – 378). 

6. Volume V in toto. 

7. Only such annexures to the affidavits as are referred to in the written 

arguments. 

E DURATION OF ORAL ARGUMENT 

 One hour. 
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F SUMMARY OF ARGUMENT 

1. It is not clear what the Applicant’s case is and what relief he seeks from this 

Court.   In paragraph 63 of his Written Argument an order is sought which 

means (although it is not expressly stated) that the Municipality is obliged in 

terms of section 60(2)(a) of SPLUMA to decide whether or not to approve the 

Applicant’s land development application as a pending original application and, 

if approved, to process it in terms of SPLUMA.   

2. In paragraph 79.4 of his Written Argument the Applicant seeks an order which 

means, in effect, that the Municipality’s officials must treat the Applicant’s 

application as an approved application and take all further steps necessary to 

finalise the vesting of his approved land use rights. 

3. The difficulties which the Applicant faces in respect of the relief referred to in 

paragraph 2 above, apart from the fundamental contradiction in the legal bases 

of the claims, are explained in the First Respondent’s written argument.   These 

difficulties include, firstly, the fact that the relief referred to in paragraph 2 above 

was refused by the High Court and that there was no appeal against that part of 

the High Court Order.   Secondly, the Plaintiff’s defence against a valid Tribunal 

approval was not decided in the High Court.   It is to the effect that the 

application, if approved, has lapsed in terms of the provisions of the 

Development Facilitation Act, 67 of 1995 (the “DFA”) because certain time 

limits were not adhered to. 
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4. In any event, the argument of the Applicant that the Tribunal’s approval, after 

the expiry of the suspension of the Order of Invalidity of this Court, is valid is 

based on a misdirection in law as to the effect of the Court’s Order in 

Johannesburg Metropolitan Municipality v Gauteng Development Tribunal 

2010 (6) SA 182 (CC) (the “DFA judgment”).   The effect of that Order read with 

the reasons therefor in paragraphs [71] – [85] of the judgment is that the 

tribunals could only exercise their powers under the DFA “during the period of 

suspension” (par [81]).   The period of grace was afforded to the Tribunals by 

suspending the Order of Invalidity for 24 months.   There was no limitation of 

the Order of Invalidity after the expiry of the suspension. 

5. The argument of the Applicant underlying the relief referred to in paragraph 1 

above is based (although it is not clear) on the invalidity of the Tribunal decision 

whereby the invalidly approved application reverts to its status of an original 

application and is “pending” as such. 

5.1. This argument cannot prevail for the reasons forming part of the 

judgments in Shelton, Patmar and the judgment of the SCA which is 

the subject matter of the present appeal. 

5.2. The answer in essence is that the application ceased to be pending 

before the Tribunal when the relevant chapter of the DFA became 

unconstitutional and invalid.   Without a statutory base the application 

could not be validly decided and hence could not have been “pending”. 
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5.3. Any other interpretation would give section 60 of SPLUMA 

retrospective operation against which there is a strong presumption.   

Section 60 of SPLUMA does not show any intention that it is to have 

retrospective effect.   The indications are to the contrary;  for example, 

the requirement that the application should be pending “at the 

commencement of this Act” (which was envisaged to be before the 

expiry of the period of suspension). 

5.4. To interpret section 60(2)(a) to apply to applications which were dead 

and buried after 17 January 2012, would oblige the Municipality to 

decide applications 7 years after they were lodged.   The town planning 

situation in a municipality would have changed since then.   The 

general public and the government departments which were notified of 

the applications before 17 January 2012 would have expressed their 

comments on the application under totally different circumstances than 

those prevailing now. 

G LIST OF AUTHORITIES TO WHICH PARTICULAR REFERENCE WILL BE 

MADE 

1. Those authorities on the List of Authorities attached hereto which are marked 

with an asterisk.  

2. Attached to the List of Authorities are extracts from the DFA and the 

Regulations thereunder which form Annexure “APM1” to the Answering 

Affidavit.   It has been omitted from the record but will become relevant if the 
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validity of the Tribunal’s approval of the Applicant’s application is held to be an 

issue in the appeal.   Annexure “APM1” is referred to in the answering affidavit 

of Mr Arthur Pule Malebane (at Volume III, p 219, par 5). 

 

S J DU PLESSIS, SC 

FIRST RESPONDENT’S COUNSEL 

 

Maisels Chambers 

Sandton 


