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FIRST RESPONDENT’S ARGUMENT 
_________________________________________________________________ 

 

A THE APPLICATION FOR LEAVE TO APPEAL 

1. The application for leave to appeal is opposed on the basis that there is no 

reasonable prospect that this Court will substantially alter the Order of the 

Supreme Court of Appeal (“SCA”). 

2. The reasons for this submission are those dealing with the merits as set 

out below. 
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B THE ISSUES 

3. The Applicant/Appellant (hereinafter referred to as “Mr Dykema”) seeks an 

order from this Court which includes the following:  

 “That the Order of the Supreme Court of Appeal of 3 December 

2018 be set aside and replaced with an Order: 

  ‘The appeal is dismissed with costs, inclusive of the costs 

consequent upon the employment of two counsel; 

  The cross-appeal is upheld with costs, including the cost 

consequent upon the employment of two counsel.’ 

 That an Order be granted in terms of prayers 3.1.1 and 3.1.2 of the 

Notice of Motion dated 11 November 2015 issued in the High Court 

of South Africa, Gauteng Division, Pretoria.”1 

4. To appreciate the implication of that Order it is necessary to refer to the 

Order of the High Court which reads as follows: 

  “1. Prayer 3.1.1 and 3.1.2 of Part B of the application are 

dismissed. 

   2. Applicant to pay the costs of the application. 

  3. The First Respondent is directed to process 

applicant’s land use change and dispose thereof in 

accordance with the provisions of section 60(2)(a) of 

the Spatial Planning and Land Use Management Act 

16 of 2013.   Such process must commence within 60 

days from the date of Order being brought to the 

                                            
1
  This is the order proposed in paragraph 79 on p. 48-49.   It differs from and contradicts the 

order proposed in paragraph 63 on p 40 – 41. 
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notice of the Municipal Manager or other appropriate 

official of the municipality.”2 3 

5. In prayers 3.1.1 and 3.1.2 of Part B of the notice of motion Mr Dykema 

sought to enforce and implement the decision of the Limpopo Development 

Tribunal (the “Tribunal”) of 1 November 2012 by which approval was 

granted for Mr Dykema’s land development application in terms of the 

Development Facilitation Act No 16 of 1995 (the “DFA”).   Those prayers 

were based on the alleged validity of the Tribunal’s approval.   It was 

refused by Cassim AJ on the basis that the approval was invalid following 

judgments of the Supreme Court of Appeal referred to below.4   Paragraph 

2 of Cassim AJ’s Order deals with costs and speaks for itself.   The Order 

in paragraph 3 quoted above is based on the invalidity of the Tribunal’s 

decision.   The invalidity results (according to Mr Dykema’s argument 

presented to the High Court) in the transformation of the invalidly approved 

application into a valid unapproved application.   On that basis Cassim AJ 

in effect ordered the second respondent to accept and decide Mr Dykema’s 

original application. 

6. The two meanings of “pending application” in terms of the DFA can lead to 

confusion.   The term is used to denote an application that is lodged with 

the Tribunal but is still awaiting a decision on its merits.   It is referred to 

herein for the sake of brevity as an “original application”.   However, 

“pending application” can also refer to an application that has been 

                                            
2
  V, p 467 ff at 478, ℓ 8 - 10 

3
  The Act is referred to herein as “SPLUMA” 

4
  High Court Order par 1, V, p 478, ℓ 9; Judgment of Cassim AJ, V, p 476, par 28 
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approved by the Tribunal but was in the process of implementation, which 

process requires further decisions and actions by a Tribunal or the 

Designated Officer of the Tribunal.   A part of this implementation process 

is described by Wallace JA in the majority judgment of the SCA.5   This 

type of application will be referred to herein as an “approved application” 

although it is in the above sense still pending.   The two types, or stages, 

are not clearly distinguished in the application for leave to appeal and this 

can lead to confusion.   Prayers 3.1.1 and 3.1.2 of Part B of the notice of 

motion (which were refused by Cassim AJ) aimed at the enforcement and 

implementation of the approved application.   The relief granted by Cassim 

AJ in paragraph 3 of his Order is based on an unapproved, original 

application that was “pending” before the Tribunal. 

7. Mr Malebane appealed to the SCA against the Order in paragraph 3.6 

8. Mr Dykema only cross-appealed against the costs order in paragraph 2.7   

He did not appeal against the Order in paragraph 1 which is based on the 

invalidity of the Tribunal’s decision.   The SCA upheld Mr Malebane’s 

appeal and set aside paragraph 3 of the Oder of the High Court which it 

substituted with the Order “The application is dismissed with costs” .   The 

cross-appeal was dismissed with costs.8 

9. The upshot is that only the Order in paragraph 3 of the High Court is in 

dispute before this Court.   The issue for decision is therefore only whether 

                                            
5
  SCA judgment V, p 437 at p 448. [22] – [23] 

6
  Notice of Appeal, IV, p 397 - 398 

7
  Notice of Cross-Appeal, IV, p 391 - 396 

8
  SCA Order, V, p 437, ℓ 8 
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the original application of Mr Dykema was “pending”  as at the 

commencement of the Spatial Planning and Land Use Management Act, 

No 16 of 2013 (“SPLUMA”) and whether it should be dealt with as such 

under section 60(2)(a) of SPLUMA.   The validity of the Tribunal’s decision 

to approve Mr Dykema’s application on 1 November 2012 is not an issue 

before this Court although it will be dealt with below because of the 

approach in Mr Dykema’s written argument. 

10. In order to succeed with his appeal based on section 60(2)(a) of SPLUMA 

Mr Dykema has to accept that the decision of the Tribunal was invalid as 

has been held in Shelton9 and Patmar10 and that his application is an 

original application.   That is also the basis of his application for leave to 

appeal to this Court.11 

11. In the light of the aforegoing the submissions in paragraphs 64 to 68 and 

72 to 78 of the written argument on behalf of Mr Dykema are irrelevant.   It 

is there submitted that the Tribunal had the power to approve an initial 

application after the expiry of the period of suspension on 17 June 2012 

and that its approval of the Dykema application was valid.   On the other 

hand, in paragraphs 39 to 63.3 it is argued that the application was 

pending.   Mr Dykema seems to be blowing hot and cold.   The application 

was either approved or pending or neither. 

                                            
9
  Shelton and ano v Eastern Cape Development Tribunal and others [2016] ZASCA 

125 (26 September 2016) 
10

  Patmar Exploration (Pty) Ltd and others v The Limpopo Development Tribunal and 
others 2018 (4) SA 107 (SCA) 

11
  In paragraph 2 of the notice of application for leave to appeal the relief sought in this Court 

is an order that the SCA order be substituted with an order dismissing the appeal, i.e. that 
the order of the High Court stands. 
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C THE FACTS 

12. The facts as set out in the judgment of the majority of the SCA12 can be 

accepted and for present purposes need not be repeated.   The following 

additional facts are also relevant. 

13. When Mr Dykema’s original application was submitted on 10 February 

2012 there were only 4 months left before the expiry of the period of 

suspension.   It would have been general knowledge in town-planning 

circles at that stage that chapters V and VI had been declared 

unconstitutional and invalid by this Court;  that the declaration of invalidity 

had been suspended and that the period of suspension would expire on 17 

June 2012 (the “expiry date”).   A decision by the Tribunal was unlikely to 

be achieved within the remaining four month period.13    

14. At that stage an alternative procedure to obtain rezoning and township 

approval was available in the form of the Town-planning and Townships 

Ordinance No 15 of 1986 (Tvl).   In terms of that procedure an application 

for rezoning and township establishment was decided by the appropriate 

municipality.   The Bela-Bela Municipality was the appropriate municipality.   

There is no suggestion that it did not have the capacity to administer the 

procedures under the Ordinance.   Despite that readily available procedure 

Mr Dykema elected not to follow the constitutionally correct route but to 

follow a procedure that had been declared unconstitutional and was in 

                                            
12

  Judgment of the SCA, V, p 437, [1] to [7] 
13

  Answering affidavit, III, p 221, ℓ 11 – 22; p 222 ℓ 17 – p 223 ℓ 10 
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existence only because this Court ordered a suspension of the invalidity for 

24 months.14 

15. None of the factual circumstances that moved this Court to order a general 

suspension15 were present when and where Mr Dykema’s application was 

lodged.   The Municipality had the capacity.   The alternative procedure 

was available.   There was no danger of a legal vacuum.   Mr Dykema’s 

application was launched after 18 June 2010.   There was little time left 

before the expiry date of the suspension order. 

16. Mr Dykema took the risk and applied to the Tribunal.   The reason for his 

election of procedures is not difficult to find.   Even with the restrictions 

imposed on them by paragraph 8(a) and (b) of the Order of this Court16 the 

Tribunal still had wider powers under the DFA than the municipalities under 

the Ordinance.17   A developer could obtain development rights from the 

Tribunal which it probably could not obtain from the municipality.   Despite 

the looming cut-off date it was considered to be a chance worth taking.   

However, the expiry date did intervene and chapters V and VI became 

invalid.   The “approval” of his application after the expiry date was a nullity 

(for the reasons set out in Shelton and Patmar as elaborated upon below).   

The Tribunal’s powers under chapter V had become unconstitutional and 

invalid.   It could also not take the post-approval decisions and steps 

                                            
14

  Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and 
Others 2010 (6) SA 182 CC (cited as “DFA Judgment”) 213 F - G 

15
  DFA judgment, [75] – [80] 

16
  DFA judgment, p 213 G - J 

17
  See section 33 of Chapter V of the DFA quoted in [39] of the DFA judgment. 
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required by the DFA and the Regulations18 thereunder to give effect to the 

approval.   According to the affidavit of Mr Dacomb, the town planner of Mr 

Dykema, several further steps were still to be taken such as the issuing of 

conditions of establishment.19 

17. In 2013 Mr Dykema proposed to the Bela-Bela Municipality that he be 

allowed to submit an application under the Ordinance but without the need 

to give notice or advertise.20 

18. After the advent of SPLUMA Mr Dykema based his approach to the 

Municipality on section 60 of SPLUMA on the basis of the implementation 

of an approved application.21 

19. During or about May 2014 Mr Malebane lodged his application.22 

20. During January 2015 Mr Malebane’s attorney wrote two letters to Mr 

Dykema’s attorney to establish the status of the Dykema application but 

received no reply.23   Mr Malebane pursued his application for a similar one 

stop facility on the N1 but in a different location.  He did so in terms of the 

Ordinance.   His application was about to be considered by the Municipality 

at a hearing when Mr Dykema launched the present application and 

obtained an interdict (by agreement with the Municipality) to halt the 

                                            
18

  The relevant sections of the Act and Regulations are annexure “APM1” to the answering 
affidavit of Mr Malebane but that annexure has been omitted from the record.   A copy 
thereof is attached to the list of authorities. 

19
  Dacomb, Annexure “AD1”, I, p 71 – 72, par 6.2 and 6.3; annexure “AD25”, IV, p 375-378.   

See also the Answering Affidavit of Mr Malebane, III, p 224 - 231, par 14 to 31. 
20

  Letter dated 10 July 2013, Annexure AD 13, II, p 155 - 156 
21

  Letter dated 9 June 2015, Annexure AD 20, II, p 190 - 191 
22

  Founding Affidavit, I, p 50, par 32.5 
23

  Answering Affidavit,  III, p 231, par 32 
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process until part B of the application had been finalised.   Part B is the 

subject matter of the present proceedings. 

D DOES THE COURT’S ORDER RENDER DECISIONS ON 

APPLICATIONS LODGED WITH PROVINCIAL DEVELOPMENT 

TRIBUNALS DURING THE PERIOD OF SUSPENSION OF INVALIDITY, 

BUT DECIDED AFTER ITS EXPIRATION, INVALID?   (REGISTRAR’S 

DIRECTIONS DATED 20 FEBRUARY 2019) 

21. This Court’s Order in the DFA judgment must be read in the context of the 

reasons given for it in paragraphs [71] to [86] of the judgment. 

22. “In interpreting a judgment the Court’s intention is to be ascertained 

primarily from the language of the judgment or order, as construed 

according to the usual well-known rules relating to documents.   As in the 

case of any document, the judgment or order and the Court’s reasons for 

giving it must be read as a whole to ascertain its intention.”24 

23. Section 172 of the Constitution was applied in the section of the judgment 

with the heading “Remedy”.25   In paragraph [72] to [74] Jafta J explained 

the various powers conferred on a Court by section 172.   The first 

mentioned was the power to declare a provision or conduct invalid.   The 

second was the power to limit the retrospective effect.   The third was the 

power to suspend the order of invalidity. 

                                            
24

  Van Rensburg NNO v Naidoo NNO 2011 (4) SA 149 (SCA), p. 160, [42] 
25

  DFA judgment p 207, [71] 
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24. To those powers must be added the implied power to limit the effect of the 

order of invalidity which was exercised (as will be demonstrated below) but 

not expressly mentioned.   It is submitted that this is not the same as the 

power to limit retrospectivity.   Retrospectivity relates to the period between 

the date on which the Constitution came into effect (or the impugned 

provisions came into operation) on the one hand and on the other hand the 

effective date of the order of invalidity (which can be the date on which the 

order is made or the date of expiry of a period of suspension).   The extent 

of the unconstitutionality of an impugned provision after the period of 

suspension (or the date of the order if no suspension is ordered) depends 

on the ambit of the order of invalidity.   The default position is invalidity, but 

certain aspects of the impugned provisions or actions thereunder can be 

excluded from invalidity after the effective date of the order of invalidity. 

25. Against this background the correct interpretation of this Court’s Order 

requires an analysis of which power was invoked in which part of the Order 

with which intention. 

26. It is necessary to start with the reasoning in paragraphs [72] to [86]26 in 

order to interpret the Orders in paragraph [95]. 

27. Paragraphs [72] to [80] provides the reasons for the suspension of the 

order of invalidity for 24 months.   It is to prevent land development from 

coming to a “complete halt” in most areas.27   That danger existed 

                                            
26

  DFA judgment p 207 - 211 
27

  par [80] 
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because: 

27.1. The situation that existed in some municipalities that different 

pieces of legislation applied in different areas was undesirable;28  

other municipalities lack capacity to immediately commence 

exercising the powers of land administration under alternative 

procedures.29 

27.2. The suspension of the order of invalidity for 24 months would 

enable Parliament to “rectify the defects” or to “enact new 

legislation”.30  

28. The conclusion at the end of paragraph [80] is that there should be a 

suspension of the Order for 24 months. 

29. In paragraph [81] a further power is invoked:  the qualification of the 

suspension.   The Tribunals are, in accordance with the suspension for 

24 months, empowered to continue exercising those powers but only 

“during the period of suspension”.31   In the case of Johannesburg and 

Ethekwini the suspensions are qualified by, in effect, allowing the 

declaration of invalidity to operate in respect of new applications.   The 

Tribunals may not consider new applications in the jurisdiction of those 

two cities.   However, the limitation of the suspension is limited to new 

applications in those areas.   It follows that applications “pending” fall 

                                            
28

  p 209, [78] 
29

  p 209, [79] 
30

  p 209, [80] 
31

  p 209 – 210, [80] 
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under the general suspension and can be finalised, also in the areas of 

the two cities. 

30. In paragraphs [83] and [84] the suspension is further qualified by 

ordering the Tribunals to uphold integrated development plans32 and by 

outlawing the use of certain of the powers in sections 33(2) and 51(2) of 

the DFA. 

31. All of the above reasoning concerned the declaration of invalidity and 

the suspension thereof with various limitations of the suspension.   

Beyond the ambit of the suspension invalidity prevailed. 

32. Paragraph [85] commences with a reference to “this suspended 

declaration of invalidity”.   It is then added that “it (i.e. the invalidity) 

should not have retrospective effect if the period of suspension expires 

without the defects in the Act having been corrected.”   The invalidity of 

chapters V and VI of the Act will accordingly only commence when the 

suspension expires.   Then follows a switch in the focus from the Act to 

acts performed in terms of the Act.   The concern is the “countless land 

developments” that had been approved across the country. 

33. The declaration of invalidity is then limited.   “It would not be just and 

equitable for these decisions to be invalidated if the declaration of invalidity 

comes into force.”33   This limitation of the declaration of invalidity refers 

expressly to the period after the expiry date.   During the suspension period 

                                            
32

  par [83]  
33

  P 211, [85] 
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decisions will be valid because of the suspension.   An express order was 

necessary to ensure the continued validity of decisions thereafter. 

34. Summarised, the above reasoning amounts to the following:  The full effect 

of the declaration of invalidity commences on the expiry date of the 

suspension.   Then chapters V and VI become invalid.   Everything done 

thereafter becomes unconstitutional.   The only exception are the 

applications approved before the expiry date. 

35. It follows that for the reasons set out above and in Patmar and Shelton, 

chapters V and VI of the DFA became unconstitutional and the Tribunals 

lost their power after the expiry of the suspension. 

36. The reasoning in paragraph [85] does not reflect an intention to limit the 

invalidity of the Act to provide for the continued existence of chapters V 

and VI for the purpose of providing a power for the Tribunals to deal with 

pending applications after that date.   It required an express qualification or 

at least a clear implication to trump the default position of invalidity.   The 

suspension of the invalidity did not have that effect.   It expired on 17 June 

2012. 

37. Against the background of this Court’s reasoning as interpreted above, the 

relevant effect of the Order set out in paragraph 95 of the judgment, is the 

following: 

37.1. The Order of the SCA that chapters V and VI are invalid is 
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confirmed in paragraph [95.5].   This part of the Order must be 

read subject to paragraph [85] which excludes applications 

approved before the expiry of the period of suspension from 

invalidity.   Approvals thereafter are not excluded either expressly 

or by implication, from such invalidity. 

37.2. Paragraphs 7 and 8 of the Order deal with the suspension of the 

Order of invalidity for 24 months (from 16 June 2010 to 17 June 

2012) and the powers of the Tribunal during the period of 

suspension.   It does not deal with the validity of the Act, or the 

powers of the Tribunals, thereafter. 

37.3. Approvals given after the expiry date are hit by the general order of 

invalidity.   In this regard it is respectfully submitted that the 

minority judgment of Mothle AJ is wrong where he holds34 that:  

 “There is no record that these courts or any organ of state 

had declared, or by inferential reasoning had accepted, 

that pending applications lapsed or became nullified.”  

The fundamental misdirection (which is also in the argument on 

behalf of Mr Dykema) is that the question to ask is not whether 

there was such a declaration by a court or inferential reasoning.   

The correct question is whether there was an express or implied 

order that pending (undecided) applications would not lapse or 

become nullified, or, put differently, that the invalidity of the DFA is 

excluded for the purpose of deciding pending applications after 

                                            
34

  p 44, [44] 
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expiry of the period of suspension. 

 

E ARE APPLICATIONS DECIDED BY TRIBUNALS AFTER EXPIRY OF 

THE SUSPENSION TO BE DECIDED IN TERMS OF SECTION 60(2)(a) 

OF THE SPATIAL PLANNING AND LAND USE MANAGEMENT ACT 16 

OF 2013?  (REGISRAR’S DIRETIONS DATED 20 February 2019) 

38. For the purpose of answering this question it is assumed that the decisions 

of the Tribunals after the expiry date were a nullity as argued above.    The 

case for Mr Dykema in the Courts below was that those invalidly granted 

approvals became undecided original applications and they could be 

regarded as applications pending at the commencement of SPLUMA for 

the purpose of section 60(2)(a).   Both in the High Court and in the SCA 

judgment of the majority35 the decision of the Tribunal was regarded as a 

nullity.    

39. The argument on behalf of Mr Dykema that the decision of the Tribunal 

stands as valid until set aside on review is without merit.   The present is 

one of the occasions envisaged in Merafong where a formal review is not 

required.36   The Tribunal ceased to exist and could not be taken on 

review.   The implied declaration of invalidity by Cassim AJ, endorsed by 

the SCA, suffices.   It is not the Tribunal that is enforcing the decision of 1 

November 2012.   However, as has been pointed out above, this issue 

                                            
35

  par [7] 
36

  Merafong City v Anglogold Ashanti 2017 (2) SA 211, p 230, [44] 
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does not arise in the present appeal.   Mr Dykema has to rely on the 

invalidity of the decision.   There was no appeal against paragraph 1 of the 

Order of Cassim AJ. 

40. The crucial question is whether the application was “pending”.   There are 

theoretically two possible meanings of “pending” in section 60(2)(a):   

 pending in terms of the DFA,  

 pending in terms of SPLUMA. 

41. The relevant point in time is the commencement of the SPLUMA (1 July 

2015).   For the reasons set out in the majority judgment of the SCA37 the 

application cannot be regarded as pending in terms of the DFA.   In a 

nutshell, chapters V and VI of the Act in terms of which it could have been 

“pending” were invalid and the Tribunals had no power to deal with 

applications.   The applications ceased to have any legal existence.   

SPLUMA cannot resurrect the unconstitutional chapters of the DFA for the 

purpose of validating, retrospectively, the application.   They were only 

formally repealed by SPLUMA.   They had become unconstitutional and 

invalid three years earlier. 

42. The second possibility is “pending” in terms of SPLUMA.   The fundamental 

problem with this argument is that SPLUMA does not lay down any 

requirements for an application to be valid and “pending”.   It also does not 

contain any provisions which prescribe how the applications should be 

dealt with. 

                                            
37

  Record V, p 442 – 445, par [11] to [15] 
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43. The possibility that “pending” simply means factually undecided without 

any legal requirements, is so vague that it cannot effectively be applied.   It 

will be impossible to decide which applications were pending and which 

not.   It is a recipe for chaos.   It could not have been intended. 

F THE APPLICANT’S WRITTEN ARGUMENT  

44. “Pending”, on whatever legal basis has its origin in section 60(2)(a) of 

SPLUMA which came into operation on 1 July 2015.   The applications 

became invalid after 17 June 2012.   Without SPLUMA they would have 

remained invalid.   The effect of section 60(2)(a), as proposed by the 

Applicant, is that the applications which had been invalid for approximately 

3 years become valid and pending again.38   On the Applicant’s 

interpretation legal consequences are created for the applications which 

they did not have after 17 June 2012.   This result is against the strong 

presumption against retrospective operation on a statute.   Generally, a 

statute will be construed as operating prospectively only, unless the 

Legislature has clearly expressed a contrary intention.39 

44.1. On the interpretation advanced on behalf of Mr Dykema 

municipalities will be obliged to decide applications for land 

development which were lodged (now) more than 7 years ago.   

In the meantime other applications have been approved by the 

relevant municipalities which could confer rights which contradict 

                                            
38

  Answering Affidavit, III, p 262, par 86.1 
39

  National Director of Public Prosecutions v Basson 2002 (1) SA 419, 424 [11] – [12]; 
quoted with approval in Savoi & Others v National Director of Public Prosecutions 
and Another 2014 (5) SA 317 (CC), 347 [74] 
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those applied for under the DFA in 2012.40   The town planning 

context would have changed in the intervening years. 

44.2. There is no clearly expressed intention in section 60 that it should 

operate retrospectively.   The indications are to the contrary. 

44.3. Section 60 contains “Transitional provisions” which regulate the 

transition brought about by “the repeal of the laws referred to in 

section 59”41 and “the commencement of this Act”.42   It does not 

regulate the transition brought about by the declaration of 

constitutional invalidity of Chapters V and VI of SPLUMA. 

44.4. Section 60(1) cannot be relied upon to give new life to the Dykema 

application.   All that had been done in connection with the 

application was that it had been submitted.   That did not create 

any substantive land use rights. 

44.5. Section 60(2)(c) is intended to spell out how section 60(2)(a) 

should be implemented.   The Municipality is required to designate 

officials to perform certain “functions”.   Those functions originate in 

the DFA.   Those functions had become unconstitutional and 

invalid after 17 June 2012. 

45. The Applicant presents essentially the same answer to both questions 

                                            
40

  Answering Affidavit, III, p 262, ℓ 126 
41

  SPLUMA, s 60(1)  
42

  S 60(2)(a), (b) & (c) 
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posed in the Directions of the Registrar.   It amounts to the following:  The 

Dykema application was still valid and pending before the Tribunal and the 

Tribunal still had the power to approve it after the expiry of the suspension 

period on 17 June 2012.   Its approval was valid.   The approved 

application was pending as at the commencement of SPLUMA on 1 July 

2015.   Summarised, Applicant’s reasons are the following: 

45.1. The declaration of invalidity was suspended.43 

45.2. There was no order or “provision” that “an application submitted 

within the period of suspension, would lapse upon the termination 

of the suspension period ...”.44 

45.3. Any interpretation to the contrary “would lead to an unbusinesslike 

and absurd interpretation ...” which is to be avoided. 

45.4. Section 60 of SPLUMA would become superfluous on any 

alternative interpretation. 

45.5. The Development Tribunals remained in existence until the repeal 

of the DFA, albeit in terms of chapters other than V or VI. 

45.6. The ratio of the minority judgment of Mothle AJ is adopted. 

 

                                            
43

  par [46] and [48.2] 
44

  par [50] and [67.3] 
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46. Ad sub-paragraph 48.1 above 

46.1. For the reasons set out above the suspension order did not have 

the effect of extending the validity of chapters V and VI beyond the 

expiry date. 

46.2. The approach of this Court in Habitat 45 illustrates what is required 

to achieve that effect.   The continued power of the Provincial 

Appeal Tribunal to finalise pending appeals post the effective date 

of the order was achieved by expressly limiting the scope of the 

declaration of invalidity, not by a suspension or by limiting the 

retrospective effect.   The limitation of the retrospective effect was 

imposed to preserve decisions of the Provincial Appeal Tribunal 

that had already been taken.   It illustrates that the exclusion of the 

retrospective effect of invalidity ceases at the effective date.   Its 

purpose is to preserve things done under the Act before the 

effective date.   Pending appeals were expressly exempted from 

the declaration of invalidity in paragraph 2 of the Order. 

46.3. In Tronox46 the order of invalidity was not suspended, nor was its 

retrospective effect limited.   The order that pending appeals may 

continue until finalised, constituted an express and specific order 

limiting the declaration of invalidity.    

 

                                            
45

  Minister of Local Government, WC v Habitat Council 2014 (4) SA 437 CC 
46

  Tronox v KZN Planning Tribunal 2016 (3) SA 160 (CC) 
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47. Ad sub-paragraph 48.2 above 

The question posed and answered in paragraphs 50 and 67.3 of Mr 

Dykema’s argument  is the wrong question.   The question is not whether 

there was an order or provision that an application submitted within the 

period of suspension would lapse upon the termination of the suspension 

period.   The default position after the expiry of the suspension is invalidity.   

Therefore the power of the Tribunal and the applications lodged with it 

would become invalid by virtue of the declaration of invalidity unless a 

specific express or clearly implied order was made that preserved the 

power of the tribunals.   No such order was made. 

48. Ad sub-paragraph 48.3 above 

There is nothing unbusinesslike in a period of 24 months within which to 

finalise applications that had been lodged before or within that period. 

49. Ad sub-paragraph 48.4 above 

It is not correct that section 60(2)(a) would become meaningless.   As was 

held by the majority in the SCA judgment the procedures provided for in 

section 61 in chapter VII of the DFA and the mediation and appeal 

provisions in sections 22 to 24 were still operative and could be finalised in 

terms of section 60(2)(a).    
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50. Ad sub-paragraph 48.5 above 

The fact that the Development Tribunals remained in existence until the 

repeal of the DFA does not imply their continued power in terms of 

chapters V and VI.   Their continued existence and powers were to fulfil 

other functions. 

51. Ad sub-paragraph 48.6 above 

The dissenting judgment of Mothle AJA,47 with respect, provides no 

support for the Applicant’s argument. 

51.1. The finding in paragraph [36] that the municipal manager approved 

Mr Dykema’s application on 7 May 2012 should be seen in the 

correct perspective.   An applicant in terms of the DFA had to serve 

its application in terms of Regulation 13 on the local authority for 

comments, objections or representations.   In Mr Dykema’s case 

the Municipality provided “support”.   It only meant that the 

Municipality had no objection to the application, the merits of which 

were to be considered and decided by the Tribunal under the DFA.   

That support is not equal to a final approval by the Municipality 

under the Ordinance as is suggested.   The Municipality’s support 

was part of the DFA process but not as the final decision maker – 

only as an interested party.   The mere support by the Municipality 

created no substantive administrative law right and had not 
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triggered a right to just administrative action by the Municipality 

under the Ordinance. 

51.2. The fundamental misdirection in the minority judgment appears in 

paragraph [44] where the learned judge states: 

   “There is no record that these courts or any other organ of 

state had declared, or by inferential reasoning had 

accepted that the pending applications lapsed or became 

nullified.   Such a demise of the pending applications would 

have, by implication, brought an end to the applicants’ 

exercise of their right to just administrative action, without a 

decision having been taken, one way or the other, a 

situation that would be untenable.”    

51.3. As has been submitted above that is the wrong enquiry.   The 

question is not whether there was a declaration that the pending 

applications lapsed or became nullified.   That resulted from the 

declaration of invalidity.   The question is whether there was an 

order limiting the declaration of invalidity.   No such order was 

given expressly or impliedly. 

51.4. The finding in paragraph [45] is that the “pending applications, 

even after submission, remained as the rights of the applicants 

who, alone, had the power to decide whether to withdraw, abandon 

or persist with the exercise of their right to just administrative action 

before any newly empowered organ of state.”   The applications 

were not “pending” for the reasons set out in the majority judgment 

and above.   Nor were any substantive rights created.   Without 
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valid chapters V and VI there could be no right to just 

administrative action.  

51.5. That the so-called “approval” by the Municipality forms the crux of 

the minority judgment appears from paragraph [53] thereof.   It has 

been dealt with above. 

51.6. The view expressed in paragraph [59] that the “purpose and effect 

of the declaration of invalidity was limited to the removal of the 

power of the tribunals to receive, consider and decide on the 

applications, not to nullify the applications that were lodged” is too 

narrow a view of the declaration of invalidity.   Its purpose and 

effect were to declare chapters V and VI of the DFA invalid.   That 

had the effect of the removal of the power of the tribunals which led 

to the invalidity of the applications. 

51.7. In paragraph [60] of the minority judgment the correctness of 

Shelton and Patmar is accepted.   So too is the lack of power of 

the Tribunal after 17 June 2015 by virtue of the invalidity of 

chapters V and VI.   However, it is not explained in terms of what 

law the applications were pending.   Mothle AJA recognises the 

problem and offers the following solution: 

   “The dictates of good governance would have demanded 

that the tribunals, immediately transfer the pending 

applications to the municipalities on the date of expiry.   

Alternatively, at worst, with their powers diverted, to return 

the applications to the applicants.” 
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  The problem with this reasoning is that there was no mechanism in 

the Ordinance by which the municipalities would accommodate the 

applications.   Fresh applications under the Ordinance has to be 

made with the obligation to give notice and advertise.   This, as has 

been shown above, was unacceptable to Mr Dykema.  

G THE INHERENT CONTRADICTION IN THE WRITTEN ARGUMENT 

52. Surprisingly, in section “L” of the written argument, it is submitted on behalf 

of Mr Dykema that the Tribunal’s approval of 1 November 2012 should be 

given effect to.   In paragraph 79.4 it is submitted that “an Order be granted 

in terms of prayers 3.1.1 and 3.1.2 of the Notice of Motion …”.   As has 

been explained above the basis of this argument and prayer is that that 

approval was valid.   This contradicts the whole argument in section K48 

which is based on the supposition that the approval was invalid and ends 

with a prayer to this Court that the appeal to the SCA be dismissed, i.e. 

that the ruling in paragraph 3 of the Order of Cassim AJ stands. 

52.1. If the approval of Mr Dykema’s application on 1 November 2012 

was valid it could not have been pending on 1 July 2015.   (It could 

only be pending if it reverted to an original application because the 

approval was invalid.) 

52.2. There was no appeal against paragraph 1 of the Order of Cassim 

AJ and the relief in prayers 3.1.1 and 3.1.2 of the Notice of Motion 
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can accordingly not be granted on appeal.   But the problem for the 

Applicant goes further:  If the approval of Mr Dykema’s application 

was valid the Applicant is not entitled to the relief in prayer 3 of the 

Notice of Motion which is based on a pending application.   

52.3. Because Cassim AJ found that the approval was invalid (which 

was conceded on behalf of the Applicant) the learned judge did not 

deal with the defence raised on behalf of Mr Malebane that even if 

the approval was valid it had lapsed because the time limits in the 

DFA were not adhered to. 

52.4. In paragraph 9 to 24 of Mr Malebane’s answering affidavit49 the 

statutory obligations which must be fulfilled by a DFA applicant 

after approval of its application are set out in detail.   They include 

publication of notice of the conditions of establishment by the 

Designated Officer in the Provincial Gazette;  notice by the 

Designated Officer to the Registrar (of Deeds) of the approval of 

the land development application;  the lodging of documents with 

the Surveyor-General and the Registrar of Deeds (5 months for the 

lodging with the Surveyor-General and 2 months after approval of 

the plans by the Surveyor-General for the lodging with the 

Registrar of Deeds).   Failure to comply with these time limits result 

in the lapsing of the application. 
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52.5. Mr Malebane states in paragraph 29 that:  “After having been 

formally notified of the Tribunal’s decision, the Applicant took no 

post-approval steps whatsoever …”.50   Nor did he avail himself of 

the right to bring an application to compel the Designated Officer, 

Tribunal or Registrar to perform their duties as provided for in 

Regulation 28(1) or to take their refusal, if there was one, on 

review.51   In paragraph 3152 the allegation is pertinently made that 

the application was allowed to lapse. 

52.6. It is common cause that the post-approval obligations were not 

fulfilled.   Mr Dykema states in his replying affidavit …” the actions 

envisaged in section 37 could, on the respondent’s own version, 

not lawfully be embarked upon or be entertained by the 

administrative functionaries of the DFA Tribunal, the Surveyor-

General or the Registrar of Deeds and that the provisions and time 

periods of Regulation 23 insofar as same pertain to any DFA 

applications lodge in terms of chapters V and VI of the DFA, simply 

were no longer operative.   They ceased functioning – both 

factually and legally.”   

52.7. This defence was not considered relevant by Cassim AJ and was 

not in issue (because of the scope of the appeal) before the SCA. 
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  Answering Affidavit, III, p 230, par 27, 29 
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  Answering Affidavit, III, p. 231 
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52.8. This Court cannot decide the issues of the validity of the Tribunal’s 

approval on 1 November 2012 and the Applicant’s right to have his 

application processed by the Municipality without deciding the 

issue of the lapsing of the application.   This issue, for the reasons 

set out above, has not been argued before or decided by the High 

Court or the SCA. 

H CONCLUSION 

53. By virtue of the aforegoing it is submitted that there is no reasonable 

prospect that this Court will reverse or materially alter the judgment of the 

SCA and that the application for leave to appeal should be dismissed with 

costs. 
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