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A. INTRODUCTION 

1 “The power of the lawyer is in the uncertainty of the law.”1 

2 This matter is concerned with the diiference of interpretation 

relating to the suspension of a finding of constitutional 

invalidity of legislative provisions. 

B. THE APPLICATION 

3 In accordance to the revised directions issued by the 

Honourable Chief Justice on 27 February 2019 this is an 

Application, seeking leave to appeal against the Judgment 

and Order by the Supreme Court of Appeal (“the SCA”), 

given on 3 December 2018, whereby the appeal of the First 

Respondent (“Malebane”) has been upheld with costs. 

4 In terms of the revised directions the Application is set down 

for hearing on 28 May 2019 and this Written Argument are 

filed in terms of paragraphs 3 and 4 of the directions issued 

by the Honourable Chief Justice. 

 
                                           
1
  A quotation of Jeremy Bentham, an English philosopher from the 19

th
 century 
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C. CITY OF JOHANNESBURG CASE2 

5 In City of Johannesburg the above Honourable Court made 

the following Order:3 

5.1 The order of constitutional invalidity made by the SCA 

in respect of Chapters V and VI of the Development 

Facilitation Act, 67 of 1995 (“the DFA”) was confirmed; 

5.2 The order suspending the finding of invalidity made by 

the SCA was set aside; 

5.3 The declaration of invalidity was suspended for 24 

months from date of the order4 to enable Parliament to 

correct the defects or enact new legislation; 

5.4 The suspension was subject to certain conditions: 

5.4.1 Development tribunals were obliged to 

consider the applicable integrated 

                                           
2
  City of Johannesburg Metropolitan Municipality v Gauteng Development 

Tribunal & Others (MEC of KwaZulu-Natal for Local Government and 
Additional Affairs & Others intervening; SA Property Owners Association & 
Another as amici curiae) 2010 (9) BCLA 859 (CC); 2010 (6) SA 182 (CC) 

3  Provisions of the Order not relevant have been omitted 
4  18 June 2010 
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development plans, spatial development 

frameworks and urban development 

boundaries, when determining applications 

for the grant or alteration of land use rights; 

and 

5.4.2 No development tribunal established under 

the DFA may have excluded any By-Law or 

Act of Parliament from applying to land 

forming the subject-matter of an application 

submitted to it. 

6 This Application is concerned with the proper interpretation 

made by the above Honourable Court with regard to the 

suspension of the declaration of invalidity. 

D. FACTUAL MATRIX 

7 Applicant (“Dykema”) is the owner of land known as 

Remaining Extent of the Farm Irrigasie 69, Registration 

Division JR, Limpopo Province.5 

                                           
5  Vol 1, para 2.1, p 22 
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8 Malebane is the owner of land known as Portions 70 and 71 

of the Farm Blaauwboshkuil 20, Registration Division JR, 

Limpopo Province.6 

9 Both properties adjoin the N1 national freeway and is situated 

within the area of jurisdiction of the Second Respondent (“the 

Municipality”). 

10 On 10 February 2012 Dykema submitted a land development 

application, contemplated in Chapter V of the DFA, to be 

granted land use rights to construct a fuel retail facility7 on the 

farm. 

11 The land development application was submitted to the 

Limpopo Development Tribunal (“the Development Tribunal”) 

therefore some four months prior to the suspension of 

invalidity coming to an end. 

12 On receipt of the application the Development Tribunal 

forwarded the application to the Municipality requesting 

comments from it.  A process of approximately three months 

of internal communications within the Municipality ensued 

                                           
6  Vol 1, para 4.2, pp 24-25 
7  Or as is referred to in common parlance, a petrol station 
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culminating therein that the Municipal Manager, on 7 May 

2012, approved of Dykema’s application subject to the project 

complying with specified conditions.8 

13 The Development Tribunal conducted hearings on the land 

development application of Dykema between 13 April and 5 

June 2012, where evidence was led and expert reports 

considered.  The conclusion was to receive submissions from 

the various legal representatives of Dykema and the 

interested parties, and then for a decision to be reached by 

the Development Tribunal.  The hearing stood down by 

agreement between the parties for Heads of Argument to be 

filed by 16 July 2012.9 

14 After argument was presented to the Development Tribunal, 

as chaired by Mr Howard Maimela, reserved its decision on 

the matter, and on 1 November 2012 it approved of the 

application of Dykema, subject to certain conditions.10  

15 The approval was therefore granted approximately four and a 

half months after the suspension of invalidity period ran out.  

                                           
8  Vol 5, para’s 35 and 36, pp 454 and 455, the minority Judgment in the SCA 
9  Vol 1 para’s 13 and 14, pp 36 and 36 
10  Annexure “X” to the notice of motion, Vol 1, pp 7-20 
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16 Dykema was however unable, upon receipt of the 

Development Approval to promulgate the approved land use 

rights granted due to the finding of constitutional invalidity of 

Chapters V and VI of the DFA.11 

17 In the meantime, the remedial legislation, namely the Spatial 

Planning and Land Use Management Act, 16 of 2013 

(“SPLUMA”) was assented to by Parliament on 2 August 

2013. 

18 Dykema, through his town-planner approached the 

Municipality to have the application finalised, with, inter alia, a 

request that the application be finalised in terms of Section 

69(3) of the Town-Planning and Townships Ordinance, 15 

of 1986 (“the Ordinance”).12 

19 The Municipality however replied to this request, more than a 

year later requiring of Dykema to submit a new (our 

emphasis) application in terms of the Ordinance. 

                                           
11  Vol 1, para 17, pp 38-39 
12  Vol 2, AD13, pp 155 - 156 
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20 The impasse between Dykema and the Municipality could not 

be resolved. The President in the mean time assented to 

SPLUMA and it came into operation on 1 July 2015. 

E. PROCEEDINGS IN THE COURT OF FIRST INSTANCE 

21 Due to the untenable position that Dykema found himself in, 

approached the Gauteng Division, Pretoria of the High Court 

of South Africa with an Application for the following relief: 

21.1 On an urgent basis that the Municipality be interdicted 

from considering or approving any application for land 

use change for the purposes of a petrol station or 

ancillary uses in respect of any property adjacent to 

the N1 national road located within the area of 

jurisdiction of the Municipality13 and related relief; and 

21.2 Relief in the normal course whereby: 

21.2.1 the Municipality be directed and compelled 

within 30 days to take all steps necessary to 

identify, appoint and authorise a designated 

official in its employment to perform the 

                                           
13  Vol 1, prayer 2.1, p 2 
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functions of the Designated Officer and 

Registrar of the Development Tribunal, 

envisaged in the repealed DFA as stipulated 

in Section 60(2)(c) of SPLUMA;14 

21.2.2 that the Municipality, through the official 

envisaged above, and in terms of Section 

60(3) of SPLUMA, deal with Dykema’s 

approval of land use rights by the 

Development Tribunal in terms of the DFA in 

respect of and is set out above, and to take 

all necessary steps to finalise the vesting of 

such approved land use rights thereon.15 

22 The Municipality did not oppose Dykema’s application and 

filed a notice to abide16 and also gave an undertaking which 

made the interim relief sought under Part A of the Notice of 

Motion irrelevant. 

                                           
14  Vol 1, prayer 3.1.1, p 2 
15  Vol 1, prayer 3.1.2, p 3 
16  Vol 2, pp 210 - 211 
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23 Malebane opposed the Application and filed an Answering  

Affidavit.17 

24 After argument of the matter the Court of First Instance made 

the following Order: 

24.1 Prayers 3.1.1 and 3.1.2 of Part B of the Application 

were dismissed; 

24.2 Dykema was ordered to pay the cost of the 

Application;18 and 

24.3 The Municipality was directed to process Dykema’s 

land use change application and dispose thereof in 

accordance with the provisions of Section 60(2)(a) of 

SPLUMA which process must commence within 60 

days from the date of Order being brought to the 

notice of the Municipality.19
 

F. THE APPEAL IN THE SCA 

                                           
17  Vol 3, pp 217 - 275 
18  Vol 4, para’s 1 and 2, p 390 
19  Vol 5, para 34, p 478 
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25 Malebane thereafter sought and obtained leave to appeal 

from the SCA.20 

26 Dykema noted a cross appeal against the order of costs 

granted against him by the Court of First Instance.21 

27 On 3 December 2018 the SCA22 gave Judgment whereby the 

appeal was upheld with costs, the Order of the Court of First 

Instance was set aside and substituted with a dismissal of the 

Application, and the cross appeal of Dykema was dismissed 

with costs. 

28 A minority Judgment (by Acting Justice Mothle JA) disagreed 

with the Judgment and Order of the Majority finding that the 

appeal should be dismissed, and the cross appeal be 

upheld.23 

29 On Application to the above Honourable Court, and 

Malebane having opposed the Application, the Application for 

                                           
20  Vol 4 pp 397 - 400  
21

  Vol 4 pp 391 - 396 
22  Per Wallis JA (Swain, Dambuza and Schippers JJA concurring) 
23  Vol 5, para 61, p 465 
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Leave to Appeal was set down for hearing on 28 May 2019 in 

terms of the revised directions dated 27 February 2019.24 

G. SUMMARY OF THE QUESTIONS TO BE DECIDED BY THE 

ABOVE HONOURABLE COURT 

30 It is respectfully submitted that the main questions to be 

decided by the above Honourable Court are: 

30.1 Is the SCA correct in its majority Judgment that the 

land development application of Dykema was no 

longer a pending application at the time when 

SPLUMA came into operation;25, 26 

30.2 Does the Order of the above Honourable Court in City 

of Johannesburg render decisions on applications 

lodged with the Development Tribunals during the 

suspension of invalidity period, but decided after its 

expiration, invalid? 

30.3 If so, are these applications to be decided in terms of 

Section 60(2)(a) of SPLUMA? 

                                           
24  Vol 5, pp 509-510 
25  As at 1 July 2015 
26  Vol 5, para’s 14-29, pp 444-452 
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H. LEGISLATIVE FRAMEWORK 

(i) The Constitution 

31 The following provisions as contained in the Constitution are 

referred to: 

31.1 Everyone has the right to have the environment 

protected for the benefit of present and future 

generations, through reasonable legislative and other 

measures that secure ecologically sustainable 

development while promoting justifiable economic and 

social development;27 

31.2 Everyone has the right to administrative action that is 

lawful, reasonable and procedurally fair;28 

31.3 When deciding a constitutional matter within its power 

a Court: 

31.3.1 must declare that any law or conduct 

inconsistent with the Constitution is invalid to 

the extent of its inconsistency;29 and 

                                           
27  Section 24(b)  
28  Section 33(1) 
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31.3.2 may make any Order that is just and 

equitable, including any Order suspending 

the declaration of invalidity for any period and 

on any conditions, to allow the competent 

authority to correct the defect;30  

31.4 Public administration must be governed by the 

democratic values and principles enshrined in the 

Constitution including that public administration must 

be development-oriented.31 

(ii) The DFA 

32 The following provisions of the DFA are referred to: 

32.1 Development tribunals are dealt with in Chapter III 

and: 

32.1.1 a tribunal was established for each province 

to be known as the Development Tribunal of 

the province concerned;32 

                                                                                                                  
29  Section 172(1)(a) 
30  Section 172(b)(ii) 
31  Section 195 
32  Section 15(1) 
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32.1.2 A Chairperson, Deputy Chairperson and the 

other member or members of a Development 

Tribunal shall be appointed by reason of their 

qualifications in and knowledge or experience 

of land development, or the law, who are in 

the opinion of the Premier of the province 

competent to perform the functions assigned 

to them in terms of the chapter;33 

32.2 The functions of the Tribunal are set out in Section 16 

and includes that it shall deal with any matter brought 

before it in terms of inter alia Sections 30(1), 33, 34 

and 42; 

32.3 Chapter V34 sets out the process to be followed in 

submitting applications to the Development Tribunals 

and outlines some of the powers and functions to the 

Tribunals granted, in terms of Section 16; 

                                           
33  Section 15(3) 
34  Sections 30 - 47 
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32.4 Chapter VI35 are in terms identical to that of Chapter V, 

and governs applications for development relating to 

small-scale farming. 

I. THE PROVISIONS OF SPLUMA 

33 SPLUMA is the remedial legislation referred to by the above 

Honourable Court in its Order suspending the constitutional 

invalidity of Chapters V and VI of the DFA, and the following 

is referred to: 

33.1 The aim of SPLUMA is to provide a framework for 

spatial planning and land use management in the 

Republic;36 

33.2 SPLUMA acknowledges that many people in South 

Africa continue to live and work in places defined and 

influenced by past spatial planning and land use laws 

and practises which were based on racial inequality, 

segregation and unsuitable settlement patterns;37 

                                           
35  Sections 48 - 60 
36  Long title of the Act  
37  The preamble 
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33.3 SPLUMA further recognises that informal and 

traditional land use development processes are poorly 

integrated into formal systems of spatial planning and 

land use management;38 

33.4 SPLUMA furthermore recognises the State’s 

obligations to realise the constitutional imperatives 

contained in Section 24,39 Section 25,40 Section 26,41 

and Section 27(1)(b)42 

33.5 SPLUMA is divided into seven chapters as follows: 

33.5.1 Chapter 1, introductory provisions;43 

33.5.2 Chapter 2, dealing with development 

principles and norms and standards;44 

33.5.3 Chapter 3, dealing with intergovernmental 

support;45 

                                           
38  The preamble 
39  The right to environment 
40  The protection of property 
41  The right to have access to adequate housing 
42  The progressive realisation of the right to sufficient food and water 
43  Sections 1 - 5 
44  Sections 6 - 8 
45  Sections 9 - 11 
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33.5.4 Chapter 4, dealing with spatial development 

frameworks;46 

33.5.5 Chapter 5, dealing with land use 

management;47 

33.5.6 Chapter 6, dealing with land development 

management;48 and 

33.5.7 Chapter 7, containing the general 

provisions,49 which contains inter alia the 

transitional provisions;50 

33.6 In Section 9 the laws as contained in Schedule 3 are 

repealed, one of it being the DFA; 

33.7 Section 60, the transitional provisions provides as 

follows: 

33.7.1 The repeal of any law referred to in Section 

59 does not affect the validity of anything 

done in terms of that legislation;51  

                                           
46  Sections 12 - 22 
47  Sections 23 - 32 
48  Sections 33 - 52 
49  Sections 53-61 
50  Section 60 
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33.7.2 All applications, appeals or other matters 

pending before a Tribunal established in 

terms of Section 15 of the DFA, at the 

commencement of SPLUMA, that have not 

been decided or otherwise disposed of, must 

be continued and disposed of in terms of 

SPLUMA;52 

33.7.3 A reference to a Tribunal in terms of Section 

15 of the DFA, must for purposes of deciding 

or otherwise disposing of any application, 

appeal or other matter pending before a 

Tribunal at the commencement of SPLUMA 

must be construed as a reference to a local 

or metropolitan municipality;53 

33.7.4 A reference to a designated officer and the 

Registrar in terms of the FA, must for the 

purpose of deciding or otherwise disposing of 

any application, appeal or other matter 

pending before a Tribunal at the 

                                                                                                                  
51  Section 60(1) 
52  Section 60(2)(a) 
53  Section 60(2)(b) 
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commencement of SPLUMA, must be 

construed as a reference to an official of a 

local or metropolitan municipality designated 

by such Municipality to perform such 

function;54 

33.7.5 The Minister may prescribe a date by which 

such applications, appeals and other matters 

must be disposed of, and may prescribe 

arrangements in respect of such matters not 

disposed of by that date;55 and 

33.7.6 Despite the appeal of the DFA a municipality 

must continue to perform the functions 

conferred on a designated officer in terms of 

the DFA. 

J. SECTION 172(1)(b)(ii) OF THE CONSTITUTION: THE 

PURPOSE OF AN ORDER SUSPENDING THE 

DECLARATION OF INVALIDITY 

                                           
54  Section 60(2)(c) 
55  Section 60(2)(d) 
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34 Section 172(1)(b)(ii) empowers a competent Court, when 

deciding a constitutional matter to order the suspension of a 

declaration of invalidity for any period and on any conditions, 

with the purpose to allow the competent authority to correct 

the defect. 

35 In My Vote Counts56 the above Honourable Court reflected 

on the rationale for the suspension of a declaration of 

invalidity and its legal implications.57  The following is referred 

to: 

35.1 The suspension of the declaration of invalidity is not 

only about the allowing for the correction of the defect; 

35.2 There is a vital connection between the nature of the 

defect that lies at the heart of the declaration of 

invalidity and the need to suspend the order of 

invalidity;58 

35.3 The particular nature of the defect is critical to the 

decision to suspend, furthermore, the overriding 

                                           
56  My Vote Counts NPC v Minister of Justice and Correctional Services & 

Another 2018 (8) BCLR 893 (CC); 2018 (5) SA 380 (CC) 
57  Para’s 81-89 
58  Para 83 
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consideration should always be whether the nature of 

the defect is such that the enjoyment of the benefits 

provided for by the invalidated provision would cease 

to flow if the order of invalidity is not suspended;59 

35.4 It would therefore be necessary to suspend an order of 

invalidity in circumstances where its continued 

operation would otherwise have a detrimental affect on 

the rights or interest whose enjoyment was facilitated 

by the invalidated provision;60 

35.5 Absent harm or prejudice to the public or any other 

interest, no suspension of the declaration of invalidity 

would be necessary.  This is so because a suspension 

is triggered by negative or undesirable consequences 

that would otherwise flow from a failure to suspend;61 

35.6 For example, when provisions that regulate certain 

processes that benefit the public, like business 

licensing, are declared constitutionally invalid, but the 

process of licensing must continue, then the order of 

                                           
59  Para 83 
60  Para 83 
61  Para 84 
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invalidity must be suspended because the failure to do 

so would mean that the mechanism for regulating 

licensing would immediately cease to exist, to the 

prejudice of the public;62 

35.7 One of the conditions often attached to the suspension 

is a period within which the defect must be corrected 

by the competent authority.  In appropriate 

circumstances the operating of the provision would, 

pending the corrective measures or action, be subject 

to words to be read in or severed from that provision;63 

35.8 The order of suspension is not without purpose nor is 

it an automatic consequence of a declaration of 

invalidity.64 

36 Guidance is also obtained from Habitat Council65 regarding 

the suspension of a finding of constitutional invalidity.  In 

Habitat Council: 

                                           
62  Para 84 
63  Para 84 
64  Para 84 
65  Minister of Local Government, Environmental Affairs and Development 

Planning, Western Cape v Habitat Council & Others (City of Johannesburg 
Metropolitan Municipality as amicus curiae); Minister of Local Government, 
Environmental Affairs and Development Planning, Western Cape v City of 
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36.1 The above Honourable Court confirmed the finding of 

constitutional invalidity of Section 44 of the Land Use 

Planning Ordinance, 15 of 1985 (“LUPO”), granting 

the provincial authority appeal jurisdiction to decide 

appeals against municipal planning decisions, and to 

replace them with its own decisions; 

36.2 The above Honourable Court however refused to 

confirm the reading-in by the High Court and 

furthermore refused to confirm the suspension of the 

declaration of invalidity; 

36.3 Because provincial government may not, in terms of 

the Constitution, take decisions regarding municipal 

planning, the above Honourable Court refused to allow 

provincial appellate oversight of zoning and sub-

division decisions taken by local government;66 

36.4 the above Honourable Court however limited the 

retrospective effect of the declaration of invalidity so 

as to prevent the chaos that may result if finalised 

                                                                                                                  
Cape Town & Others (City of Johannesburg Metropolitan Municipality as 
amicus curiae) [2014] JOL 31540 (CC) 

66  Para’s 25-27 
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approvals granted by the provincial authority were 

rendered invalid.67 

37 In First National Bank68 the above Honourable Court dealt 

with the confirmation of orders of invalidity of various sections 

of the Landbank Act, 13 of 1944.  In this context: 

37.1 The Court suspended the finding of constitutional 

invalidity in respect of Section 34 of the Landbank Act 

because, inter alia, the Landbank would incur 

monetary losses, if the suspension was not granted;69 

37.2 To suspend an order of constitutional invalidity, it is 

required that the purpose served by the challenged 

statute outweighs the constitutional violation effected 

under its provisions;70 

                                           
67  Para 28. 
68  First National Bank of South Africa Ltd v Land and Agricultural Bank of South 

Africa & Others; Sheard v Land and Agricultural Bank of South Africa & 

Another [2000] JOL 7148 (CC); 2000 (6) BCLR 586 (O);  
69  Para 11 
70  Para 13 
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37.3 The Court similarly made an order against any 

retrospective effect of the order of invalidity because it 

would disrupt the operations of the Landbank.71 

K. DISCUSSION 

(i) Is the SCA correct in its majority Judgment that the 

land development application of Dykema was no 

longer a pending application at the time when 

SPLUMA came into operation 

38 This question72 has to be answered in accordance to a proper 

interpretation of the Order made by the above Honourable 

Court in City of Johannesburg. 

(ii) The principles of interpretation  

39 The Order of the above Honourable Court has to be 

interpreted in accordance to the language use, and the 

context within which the Order was made.73 

                                           
71  Para 18 
72  And the question posed in paragraph 27.2 hereinbefore 
73  Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 

(SCA), para’s 18-21 
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40 It is respectfully submitted that the finding by the SCA can be 

summarised with reference to paragraph [17] of the majority 

Judgment.74  The crux of the finding is as follows: 

“In my view nothing could be clearer than that the 

application ceased to be pending when the Tribunal lost 

the authority to deal with it.” 

41 The case advanced by Malebane in the Court of First 

Instance was that the application of Dykema lapsed by the 

operation of law.75 

42 Of course if the application of Dykema was still pending when 

SPLUMA came into operation on 1 July 2015, then the 

application had to be dealt with in terms of Section 60(2)(a) of 

SPLUMA. 

43 In motivating why the SCA, with respect, was wrong in the 

majority Judgment to find that the application of Dykema was 

no longer pending, we obviously rely also on the reasoning of 

Mr Justice Motle AJA in the minority Judgment.76  Insofar as 

we make submissions in accordance to the findings by Mr 

                                           
74  Vol 5, pp 445-446 
75  Vol 3, para 4, p 218 
76  Vol 5, para’s 31-61, pp 453-465 
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Justice Motle, we do so acknowledging his findings and 

reasoning. 

44 It is common cause that when Dykema submitted its land 

development application to the Development Tribunal on 10 

February 2012, Dykema was entitled to do so and the 

Development Tribunal competent to receive the application 

and to deal with it in accordance to the provisions of the DFA, 

subject to the order of the above Honourable Court in City of 

Johannesburg. 

45 Obviously, when submitting the land development application 

to the Development Tribunal Dykema did so in accordance to 

his constitutional right to fair and just administrative action.  

Of course, when declaring Chapters V and VI of the DFA to 

be constitutionally invalid, the right of Dykema to have his 

application considered and ruled on by the Development 

Tribunal would have lapsed.   

46 However that was not the end of the Order made by the 

above Honourable Court.  The above Honourable Court 

suspended the finding of constitutional invalidity and, in our 
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respectful submission, the SCA failed to properly consider the 

effect thereof in the majority Judgment. 

47 In the event of a finding of constitutional invalidity, the 

invalidity is effective, either on the day of commencement of 

the invalid provision, alternatively the date of commencement 

of the Final Constitution.77 

48 The above Honourable Court therefore, in City of 

Johannesburg, made the following additional Orders which 

should be properly interpreted, to come to a finding whether 

the application of Dykema “lapsed” when the suspension of 

invalidity period terminated, or in the language of the majority 

Judgment in the SCA, was no longer pending at the time 

when SPLUMA came into operation.  The additional Orders 

made by the above Honourable Court are: 

48.1 Paragraph 2 of the Order relating to the suspension of 

the order of invalidity, granted by the SCA, was set 

aside;78 

                                           
77  City of Johannesburg, para 72 
78  Par 2 reads as follows:  

“This declaration of invalidity is suspended for 18 months from the date of this order 
subject to the following: 
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48.2 The declaration of invalidity was suspended for 24 

months from the date of the order to enable parliament 

to correct the defects or enact new legislation; 

48.3 The suspension was subject to the following 

conditions: 

48.3.1 Development Tribunals must consider the 

applicable integrated development plans, 

including spatial development frameworks 

and urban development boundaries, when 

determining applications for the grant or 

alteration of land use rights; 

48.3.2 No Development Tribunal may exclude any 

By-Law or Act of Parliament from applying to 

land forming the subject matter of an 

application submitted to it; 

                                                                                                                  
(a) No development tribunal established under the Act may except for consideration 

or consider any application for the grant or alteration of land use rights in a 
municipal area. 

(b) No development tribunal established under the Act may on its own initiative 
amend any measure that regulates or controls land use within a municipal 
area.” 
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48.3.3 No Development Tribunal may accept and 

determine any application for the grant or 

alteration of land use rights within the 

jurisdiction of the City of Johannesburg 

Metropolitan Municipality or eThekwini 

Municipality, after date of the Order; and 

48.3.4 The relevant Development Tribunals may 

determine applications in respect of land 

falling within the jurisdiction of the City of 

Johannesburg and eThekwini Municipality 

only if these applications were submitted to it 

before the date of the Order. 

49 One obvious difference immediately springs to mind when 

comparing the order of suspension of the SCA with that of the 

above Honourable Court and it is this: 

49.1 The SCA placed an embargo against the submission 

of any new applications to any of the Development 

Tribunals; 

49.2 The above Honourable Court specifically provided that 

new applications may still be submitted to 
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Development Tribunals within the period of 

suspension of invalidity, subject to the conditions that 

safeguarded the rights of local authorities, so as to 

ensure the least intrusion on their field of competence 

by provincial authorities. 

50 The question then to be answered is on what provision/s one 

has to rely to find that an application submitted within the 

period of suspension, would lapse upon the termination of the 

suspension period to effluxion of time.  Obviously in terms of 

the Order of the above Honourable Court any person was 

entitled to submit a new land development application to a 

Development Tribunal up an until the last day of the 

suspension of invalidity period.79 

51 In accordance to the finding of the SCA, a person was 

therefore entitled to submit an application up and until the last 

day of the suspension of invalidity period, but was not entitled 

that the application would then be considered and decided on 

by the Development Tribunal, once the period of suspension 

terminated.  It is respectfully submitted that such an 

                                           
79  In the matter of Shelton & 1 Other v Eastern Cape Development Tribunal & 2 

Others [2016] ZASCA 125 (26 September 2016), where the land development 
application was submitted on 15 June 2012, one working day before the termination 
of the suspension of invalidity period. 
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interpretation would lead to an unbusinesslike and absurd 

interpretation of the Order of the above Honourable Court, 

which interpretation is to be avoided in terms of the 

Endumeni Judgment80. 

52 In this regard it is important to keep in mind that the 

provisions dealing with the establishment and appointment of 

the members of the Development Tribunals81 were not found 

and have not been declared constitutionally invalid.  

Therefore until the repeal of the DFA, which only came into 

effect on 1 July 2015, these Development Tribunals lawfully 

remained in existence. 

53 If the above Honourable Court intended, in its order of the 

suspension of invalidity, that only applications finalised and 

decided on by the date of the lapsing of the period of 

suspension of invalidity, one would have expected the above 

Honourable Court to have said so. 

54 In this regard it is furthermore important to keep the following 

in mind: 

                                           
80  Endumeni, p 278 par 26 
81  Chapter III of the DFA 
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54.1 The above Honourable Court found that Orders issued 

in constitutional litigation may also affect parties82 who 

were not involved in the particular litigation;83 

54.2 In circumstances where serious disruptions in State 

administration would ensue if the order of invalidity 

takes immediate effect, Section 172 of the Constitution 

authorises a Court to suspend the order for a period 

determined by the Court.  The effect of such 

suspension is that the invalid law continues to operate 

with full force and effect;84 

54.3 With reference to the former “independent” States of 

Transkei, Bophuthatswana, Venda and Ciskei as well 

as other self-governing homelands an order whereby 

the finding of invalidity is not suspended, would have 

had the result that different pieces of legislation may 

have applied in municipalities which were made up of 

areas falling under the former four provinces of the 

Republic of South Africa85 and these independent 

States or self-governing homelands.  As found by the 

                                           
82  Such as Dykema 
83  Para 72 
84  Para 73 
85  Transvaal, Natal, Orange Free State and Cape  
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above Honourable Court that is evidently 

undesirable;86 

54.4 The above Honourable Court furthermore ameliorated 

the invalidity of the offending Chapters V and VI of the 

DFA, by “reading in” the provisions that the integrated 

development plans, spatial development frameworks 

and By-Laws of the municipalities have to be 

considered by the Development Tribunals in dealing 

with these land development applications submitted 

within the period of suspension of invalidity; 

54.5 It also “deleted” the provisions contained in Chapters 

V and VI whereby the Development Tribunals may 

have ignored or overridden provisions contained in By-

Laws and/or Acts of Parliament; 

54.6 In short, the above Honourable Court thereby 

safeguarded the competence of local authorities to 

deal with municipal planning, as far as possible, 

thereby lessening the constitutionally invalid effect of 

Chapters V and VI of the DFA. 

                                           
86  Para’s 77 and 78 
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55 The above factors have to be considered in conjunction with 

what the purpose of the suspension of invalidity serves.  With 

reference to My Vote Counts it is evident that it is there to 

preserve the rights of these individuals or entities, who were 

supposed to receive the benefit of the provisions contained in 

Chapters V and VI of the DFA.  That is also what the minority 

Judgment in the SCA found in paragraph 59.87 

56 As, with respect, quite correctly found in the minority 

Judgment, it is reasonable to accept that as the date of expiry 

of the suspension of validity period, there may have been a 

considerable number of applications lodged, which were at 

different stages of consideration.  The application of Dykema 

was, with support of the Municipality in the final stages of 

completion.88 

                                           
87  Vol 5, pp 464-465  
 “The purpose and effect of the declaration of invalidity was limited to the removal of 

the power of the tribunals to receive, consider and decide on the applications, not to 
nullified the applications that were lodged.  The DFA did not put any timeframes on 
the lifespan of the applications.  The suspension was intended to allow the tribunals 
to continue providing a service to the public so as to avoid a disruption of the 
Government’s processes and services.  Thus the argument raised by Mr Malebane 
that Mr Dykema’s application has lapsed, was based on a false inferential 
reasoning that had no support in law or fact.  It should be rejected and the appeal 
should fail.” 

88  It was only the submissions by the legal representatives and the ruling of the 
Development Tribunal that was outstanding. 
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57 The suspension of invalidity was also granted by the above 

Honourable Court with the obvious purpose to enable 

Parliament to rectify the defects in the DFA or to enact new 

legislation.89  Therefore, the finding the minority Judgment 

that these applications, submitted within the period of 

suspension of invalidity was left to the Executive in 

Parliament to deal with, is supported.90 

58 Parliament elected to enact SPLUMA, which unfortunately, 

only came into operation on 1 July 2015, some three years 

after the date of expiry of the suspension of invalidity. 

59 Section 60 of SPLUMA provides for transitional provisions 

and, as already referred to hereinbefore, specifically provides 

that inter alia all applications pending before a tribunal 

established in terms of Section 15 of the DFA at the 

commencement of the Act, that have not been disposed of, 

must be continued and disposed of in terms of SPLUMA.91 

60 The Minister of Rural Development and Land Reform has 

been empowered to prescribe a date by which such pending 

                                           
89  Para 95(7) 
90  Vol 5, para 54, pp 462-463 
91  Section 60(2)(a) 
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applications, appeals or other matters must be disposed of 

and to prescribe arrangements in respect of such matters not 

disposed of at that date.92 

61 On the finding made in the majority Judgment of the SCA 

these provisions contained in Section 60 of SPLUMA 

becomes superfluous, meaningless and of no force and 

effect.  In terms of one of the well-known presumptions 

applicable in the interpretation of statutes, such an 

interpretation will normally not be given.93  Therefore the 

finding by the majority in the SCA offends this presumption. 

62 Having regard to the above it is respectfully submitted that 

the SCA, with respect, erred in its majority finding that the 

application of Dykema was no longer a pending application at 

the time of commencement of SPLUMA. 

63 Therefore it is respectfully submitted that leave to appeal 

should be granted to Dykema to appeal against the Order 

granted by the SCA, and to make the following Order: 

63.1 Leave to appeal is granted; 

                                           
92  Section 60(2)(d) 
93  Case and Another v Minister of Safety and Security, Curtis v Minister of 

Safety and Security 1996 (3) SA 617 (CC) par 57 
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63.2 The appeal is upheld with cost, such cost to include 

the employment of two counsel; 

63.3 The Order of the Supreme Court of Appeal, dated 3 

December 2018 is set aside and replaced with the 

following: 

“The appeal is dismissed with cost, inclusive of the 

cost consequent employment of two counsel.” 

(iii) Does the Order in City of Johannesburg render 

decisions by Development Tribunals on applications 

lodged during the suspension of invalidity period, 

but decided after its expiration, invalid? 

64 This question is obviously closely related to the previous 

issue dealt with hereinbefore.  We stand by the submissions 

regarding the proper interpretation of the Order of the above 

Honourable Court in the City of Johannesburg.  However it 

has to be ascertained now whether an application validly 

submitted within the period of suspension, not decided at the 

time when the period of suspension terminated, and the 

Development Tribunal granting an approval of the land 

development application thereafter is invalid. 
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65 In addition to the submissions made hereinbefore, it is 

respectfully submitted that approvals granted after the 

expiration of the suspension period are valid and enforceable. 

66 We make the submission mindful of the following Judgments 

where the opposite was held: 

66.1 The matter of Shelton, where the SCA found that 

such an approval is null and void and of no force and 

effect; 

66.2 The matter of Patmar94 where the SCA, on the 

principle of stare decisis that it is bound to its previous 

decision given in Shelton also found such decision 

invalid; and  

66.3 The unreported Judgment in Mogalakwena 

Municipality.95   

67 The reasons, in addition to what has already been submitted 

hereinbefore are: 

                                           
94  Patmar Explorations (Pty) Ltd & 4 Others v The Limpopo Development 

Tribunal & 11 Others 2018 (4) SA 107 (SCA)  
95  Mogalakwena Local Municipality v Semmogo Property Development (Pty) Ltd 

& 5 Others, North Gauteng High Court, Pretoria given on 6 May 2013, under case 
number 18585/2013.  A copy of this unreported Judgment will be filed evenly with 
the Heads of Argument. 
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67.1 By suspending the constitutional invalidity of Chapters 

V and VI of the DFA, the above Honourable Court 

expressly provided that new applications may be 

submitted to the Development Tribunals during this 

period of time; 

67.2 By suspending the order of constitutional invalidity 

Chapters V and VI of the DFA remained in full force 

and effect, except sections 33(2) and 51(2);96 

67.3 Chapters V and VI of the DFA empowered the 

Development Tribunals to accept and determine (our 

emphasis) land development applications.  There is no 

indication in the order of suspending the declaration of 

invalidity, or otherwise, that the Development 

Tribunals were prohibited from determining such  

applications after the expiration of the period of 

invalidity; 

67.4 In fact from a proper reading of the Order of the above 

Honourable Court the exact opposite can be gleaned.  

In paragraph 8(c) the above Honourable Court 

                                           
96  Para 84 of City of Johannesburg 
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prohibited development tribunals from accepting and 

determining (our emphasis) applications within the 

area of jurisdiction of the City of Johannesburg and 

eThekwini Municipality.  It is therefore evident that 

what the above Honourable Court intended was that 

the suspension of invalidity applies to both the 

acceptance and determination of applications; 

67.5 By way of analogy, once a Court is possessed of the 

necessary jurisdiction at commencement of the case, 

it retains such jurisdiction notwithstanding a change in 

circumstances which would normally divest a Court 

from jurisdiction;97 

67.6 Section 11 of the Interpretation Act, 33 of 1957 

preserves the validity of repealed law until the 

substituted provisions come into operation. It is 

respectfully submitted that the declaration of 

constitutional invalidity (or the expiry of the suspension 

period) has the same effect as the repeal of a law, 

provided for in the Interpretation Act; 

                                           
97  Gerisch v Gerisch 1931 (2) PH B26 (SWA); Howard v Howard 1966 (2) SA 718 

(R) at 719A-B 
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67.7 A further example is also to be found in Section 

12(2)(c) of the Interpretation Act, wherein is provided 

for the preservation of the validity of any right, 

privilege, obligation or liability acquired, accrued or 

incurred under any law that is repealed by another 

law. 

68 It is therefore respectfully submitted that the order of 

suspension granted by the above Honourable Court in City 

of Johannesburg does not invalidate any approval granted 

by a Development Tribunal post the expiry of the period of 

suspension of invalidity. 

(iv) Are the applications to be decided by the 

Development Tribunals to be decided in terms of 

Section 60(2)(a) of SPLUMA 

69 It is respectfully submitted that this question has to be 

answered with reference to two timeframes, namely: 

69.1 prior to 1 July 2015, namely the date of 

commencement of SPLUMA; and  
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69.2 from 1 July 2015, namely the date of commencement 

of SPLUMA. 

70 In respect of the time prior to the commencement of 

SPLUMA: 

70.1 it is respectfully submitted that these applications, 

which were dealt with by Development Tribunals, had 

to be done in terms of the applicable provisions of 

either Chapters V and VI of the DFA, subject of course 

to the express conditions imposed by the above 

Honourable Court in its order of suspension of the 

invalidity in City of Johannesburg. 

71 In respect of the time since commencement of SPLUMA: 

71.1 these applications obviously must be continued and 

disposed of in terms of Section 60(2)(a) of SPLUMA; 

71.2 that is in fact what the legislator provided for in terms 

of the transitional provisions of SPLUMA. 
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L. THE APPROVAL OBTAINED BY DYKEMA ON 1 

NOVEMBER 2012 FROM THE LIMPOPO DEVELOPMENT 

TRIBUNAL 

72 A last aspect to be dealt with is the approval granted by the 

Development Tribunal to Dykema on 1 November 201298 in 

response to the application submitted on 10 February 2012. 

73 Initially Dykema sought relief in prayers 3.1.1 and 3.1.2 

implementating of the approval obtained from the 

Development Tribunal.99 

74 By the time Part B of the application was argued in the Court 

of First Instance the SCA has given Judgment in Shelton.100 

75 On the basis of the Judgment in Shelton Dykema did not 

persist with the relief sought in prayers 3.1.1 and 3.1.2, but 

was then granted relief by the Court of First Instance whereby 

the Municipality was ordered to accept and deal with 

Dykema’s application in terms of Section 60(2)(a) of 

SPLUMA.  

                                           
98  In respect of his application brought prior to the expiration of the suspension of 

invalidity period but which approval was only granted thereafter 
99  Vol 1, pp 2 and 3 
100  Vol 5, Judgment of the Court of First Instance and specifically paragraphs 13, 14, 

15, 16, 19, 20, 21 and 23, pp 471-475 
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76 On appeal Dykema defended this Order and the counter 

appeal was only concerned with the cost order made by the 

Court of First Instance against Dykema. 

77 Should the above Honourable Court find that Development 

Tribunals were empowered to grant approvals on applications 

submitted during the period of suspension of invalidity, then 

Dykema should have been entitled to the relief sought in 

prayers 3.1.1 and 3.1.2 of his Notice of Motion. 

78 There may be practical considerations to be considered by 

the above Honourable Court, and if so required will argument 

be advanced on behalf of Dykema in this regard at the 

hearing of the application. 

M. CONCLUSION 

79 In view of the aforegoing it is respectfully submitted that the 

above Honourable Court should make the following Order: 

79.1 That leave to appeal be granted against the Order and 

Judgment of the Supreme Court of Appeal dated 3 

December 2018; 
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79.2 That the appeal be upheld with cost, inclusive of the 

cost consequent employment of two counsel; 

79.3 That the Order of the Supreme Court of Appeal of 3 

December 2018 be set aside and replaced with an 

Order:  

“The appeal is dismissed with cost, inclusive of the 

cost consequent employment of two counsel; 

The cross appeal is upheld with cost, including the 

cost consequent employment of two counsel.” 

79.4 That an Order be granted in terms of prayers 3.1.1 

and 3.1.2 of the Notice of Motion dated 11 November 

2015 issued in the High Court of South Africa, 

Gauteng Division, Pretoria. 
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