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TAKE NOTICE that the First Respondent, MR ARTHUR PULE 

MALEBANE, opposes the application by the Applicant, MR 
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ALBERT DYKEMA, for leave to appeal delivered on 19 December 

2018, in its entirety on the grounds set out below. 

1. The background facts, case history and issues are as set out 

in paragraph [1] to paragraph [7] of the majority judgment of 

the Supreme Court of Appeal (“SCA”) (per Wallace JA).1   

The facts as set out therein can be accepted as correct 

subject to certain additional information referred to below. 

2. In what follows a brief introduction is given after which the 

grounds on which the application is opposed are set out 

dealing seriatim with the relevant paragraphs in the 

application.  The page references are to the paginated 

numbers of the application and not those of the individual 

documents.   Because the case deals with several different 

types of application the parties are referred to by their 

surnames to avoid confusion. 

3. The primary question, namely whether Mr Dykema’s 

application was pending before the Limpopo Development 

Tribunal (the “Tribunal”) as at 1 July 2015 when SPLUMA 

                                            
1
  Annexure FA1, p 37 - 41 
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came into operation, leads to the further question as to what 

“pending” means and in connection therewith, under what law 

must the application be pending as required by section 

60(2)(a) of SPLUMA. 

4. It is submitted that the dissenting judgment of Mothle AJA2, 

relied upon by Mr Dykema in this application, is wrong in law 

and fact for the reasons set out below in dealing with the 

grounds of opposition.   The judgment of the majority is 

correct and should be followed. 

5. Mr Dykema bases his application on the word “pending” in 

section 60(2)(a) of the Spatial Planning and Land Use 

Management Act, No 16 of 2013, (“SPLUMA”) which is 

quoted in paragraph [8] of the majority judgment.   He 

contends that his application did not lapse on the expiry of 

the period of suspension because: 

5.1. It was “approved” when the Municipality notified the 

Tribunal early in 2012 that it supported the application. 

                                            
2
  Annexure FA1, p 53 - 65 
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5.2. That support created a right to just administrative 

action which required that the application be heard by 

the Municipality after the expiry. 

5.3. The judgment and order of this Court in 

Johannesburg Metropolitan Municipality v 

Gauteng Development Tribunal and Others 

(“Gauteng Development Tribunal CC”)3 only took away 

the power of the Tribunals but did not declare the 

pending applications null and void. 

In the alternative it is contended that if the application lapsed, 

it was given a new life by SPLUMA. 

6. The majority judgment correctly rejected this argument,4 inter 

alia, on the basis that it had never been advanced, not before 

the High Court, nor before the SCA.   To this can be added 

that Mothle AJA also did not put his view to counsel during 

argument in the SCA.   It is in any event without merit for the 

reasons set out below. 

                                            
3
  2010 (6) SA 182 (CC) 

4
  Annexure FA1, p 50 - 52 
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7. The opposition in a nutshell is that the applications to the 

Tribunal did lapse on the expiry of the period of suspension 

because they could not survive without the support of an Act.   

They became unconstitutional and invalid together with 

chapters V and VI of the DFA.   The support by the 

Municipality was not an approval.   It created no right for Mr 

Dykema.   In the absence of an express or implied limitation 

of the retrospectivity by this Court in Gauteng Development 

Tribunal CC to the effect that pending applications did not 

lapse, the result was that they became invalid.   SPLUMA 

cannot inject new life into the DFA and does not purport to do 

so.    

8. It is also necessary by way of introduction to explain two of 

the meanings of “pending application” in terms of the DFA.   

The term is used to denote an application that is lodged with 

a tribunal but is still awaiting a decision on its merits.   It is 

referred to herein for the sake of brevity as an “initial 

application”.   However, “pending application” can also refer 

to an application that has been approved but is in the process 

of implementation, which process requires further decisions 

and actions by a tribunal or the designated officer of the 
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tribunal.   A part of this implementation process, which can be 

protracted, is described by Wallace, JA in the majority 

judgment.5   This type of application will be referred to herein 

as an “approved application” although it is in the above sense 

still pending.   The two types, or stages, are not clearly 

distinguished in the present application and this can cause 

confusion.   Mr Dykema’s case against the Municipality was 

initially that it should implement his DFA approved 

application.   In argument in the High Court that was changed 

to a claim that his initial application should be heard by the 

municipality. 

9. AD PARAGRAPH 22.1 OF THE APPLICATION 

No reasons are given for Mr Dykema’s disagreement with the 

conclusion reached in the majority judgment.   That judgment 

is not, as should have been done, subjected to a critical 

analysis.   No reasons are given why the dissenting judgment 

of Mr Justice Mothle AJA should be preferred.   That 

                                            
5
  Annexure FA1, par [22], p 48 
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judgment is convincingly refuted in paragraphs [26] to [29] of 

the majority judgment.6 

10. AD PARAGRAPH 23 

10.1. Mr Dykema’s “sense of frustration” allegedly caused 

by the Municipality is misplaced.   He is the author of 

his own misfortune.   In fact Mr Dykema never lodged 

an application to the Municipality.   At best for Mr 

Dykema his town planner requested the Municipality in 

2013 to agree that an application in terms of the Town-

Planning and Townships Ordinance No 15 of 1986 

(the “Ordinance”) be submitted on the same terms as 

the lapsed application to the Tribunal without the need 

to give notice to government departments and organs 

of state or advertise and that the Municipality simply 

give effect to the Tribunal decision without considering 

the merits of the application.   In other words the 

proposal was, in effect, that Mr Dykema uses the 

machinery of the Ordinance to achieve the 

                                            
6
  Annexure FA1, p 50 - 52 
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implementation of his approved application 

(“approved” by the Tribunal). 

10.2. The Municipality was justified to reject this proposal 

and did so.   Because the approval by the Tribunal 

was unlawful, a fresh application on the merits was 

required.   Instead of complying with the Municipality’s 

direction Mr Dykema persisted in his attitude that he 

had a valid approval by the Tribunal. 

10.3. The above request was made in 2013.   With a view to 

the coming into effect of SPLUMA on 1 July 2015, the 

town planner of Mr Dykema wrote to the Municipality 

on 9 June 2015 and in essence repeated the request 

with the difference that it was based on section 60 of 

SPLUMA.   But it was still a request to implement an 

application approved by the Tribunal.   In the letter the 

town planner drew attention to the provisions of 

SPLUMA and submitted that section 60 of SPLUMA in 

effect merely requires that conditions of establishment 

be issued and signed by an authorised official and that 
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layout plans be signed.   Paragraph 5 of that letter 

reads:  

 “Against the aforesaid background, we kindly 

request that arrangements be made to attend to 

the aforesaid matters post 1 July 2015, so as to 

give effect to the municipality’s statutory 

obligations emanating from section 60 of the Act.” 

10.4. On the basis later confirmed by the High Court and the 

SCA the Municipality correctly refused this request. 

11. AD PARAGRAPH 25 

Developers, including Mr Dykema, who submitted 

applications to the various tribunals during 2012 at the 11th 

hour before the expiry date of the suspension period, only 

have themselves to blame if their applications were not 

finalised before that date.   Those were late applications 

designed to make last minute use of the wide powers of the 

tribunals compared to the more stringent requirements of 

provincial ordinances, including the Ordinance.   Mr Dykema 

(or certainly his town planner) must have been acutely aware 
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of the fact that his application was extremely unlikely to be 

concluded before the cut-off date. 

12. AD PARAGRAPH 26.1 

The use of the term “supported” is correct.   However, in 

paragraph 44 Mr Dykema changes this to “approved the 

application” which is wrong.   An applicant in terms of the 

DFA had to serve its application in terms of Regulation 13 on 

the local authority (if the designated officer so decided) for 

comments, objections or representations.   In Mr Dykema’s 

case the municipality’s “support” only meant that it had no 

objection to the application, the merits of which was to be 

considered and decided by the Tribunal under the DFA.   

That support is not equal to a final approval by the 

Municipality as is suggested by Mr Dykema. 

13. AD PARAGRAPH 26.2 

The same applies to the governmental departments and 

agencies referred to in this paragraph. 
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14. AD PARAGRAPH 27 

The public statement of the Department referred to herein 

was made after the lodging of Mr Dykema’s application to the 

Tribunal.   The application was not inspired by the public 

statement. 

15. AD PARAGRAPH 28 

15.1. The sequence described herein is convoluted.   Mr 

Dykema’s town planners did not “continue” after the 

date of expiry.   They had not done so before the date 

of expiry (on 17 June 2012).   The first letter to the 

Municipality containing the Dykema proposal was 

dated 10 July 2013. 

15.2. The references to “the application” and “my 

application” are references to the “approved” DFA 

application and mean that the Municipality was 

requested to finalise the Dykema application as 

“approved” by the Tribunal.   The proposal entailed 
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that Mr Dykema submit an application under the 

Ordinance without the usual advertisements or 

notices, upon which the Municipality would give effect 

to the Tribunal decision by issuing conditions of 

approval and an approved layout plan.   In other 

words the application to the Tribunal would be treated 

as an approved application and implemented using 

the procedure prescribed by the Ordinance. 

15.3. Mr Dykema never made an application to the 

Municipality; he only made a proposal to the 

Municipality to allow him to follow the above 

procedure. 

16. AD PARAGRAPH 29  

The Municipality can be criticized for delay in responding but 

its refusal to agree was fully justified.   The proposal included 

the implementation of an unlawful decision of the Tribunal. 
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17. AD PARAGRAPH 29.2.1 

The contents hereof are confused and confusing.   The 

application which the Municipality supported was the DFA 

application circulated, inter alia, to the Municipality, for 

comment.   The “letter from the Municipality”, that is alleged 

to have caused “alarm”, did not deal with that application but 

with the later proposal referred to above.  Furthermore, 

support for the application to the Tribunal does not equate to 

approval under the Ordinance.   This alleged ground for 

“alarm” is misplaced. 

18. AD PARAGRAPH 29.2.2 

Mr Dykema should have abandoned his application to the 

Tribunal after the expiry date and should have launched a 

fresh application to the Municipality in terms of the Ordinance 

as proposed by the Municipality.   The comment that the 

application was “almost completed” at the date of expiry is 

irrelevant and cannot be a cause for “alarm”. 
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19. AD PARAGRAPH 29.2.3 

The contents hereof are also no cause for “alarm”.   Mr 

Dykema’s application to the Tribunal had become null and 

void at the expiry of the suspension period.   Mr Malebane’s 

application was therefore not a competing application in 

2014.   Had Mr Dykema then, i.e. during the second half of 

2012 or 2013, taken the logical and reasonable step of 

applying afresh to the Municipality with notice and 

advertisement as required, he could well have had a decision 

in his favour by the Municipality by the time Mr Malebane 

launched his application, on or about 19 June 2014.    

20. AD PARAGRAPH 29.2.5 

The contents hereof are misleading.   The “application” 

referred to is the unlawfully “approved” DFA application.   The 

directive of the Department was not directed at the 

Municipality but at the Tribunal.   The Municipality was not 

empowered to “finalise” Mr Dykema’s DFA application.   The 

Municipality justifiably required a fresh application in terms of 
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the Ordinance in order to have the merits and incidental 

matters decided. 

21. AD PARAGRAPH 30 

The Shelton and Patmar decisions in 2016 and 2018 

respectively were not the cause of the invalidity of the 

Tribunal’s approval of Mr Dykema’s application.   It was 

invalid ab initio by virtue of the unconstitutionality of the Act in 

terms of which it had been taken.   Before the High Court and 

the SCA Mr Dykema changed horses to rely on the initial 

application as opposed to the approved application.   From 

this point in the present application it becomes ambiguous as 

to whether “pending applications” refer to the initial 

application or the approved application. 

22. AD PARAGRAPHS 31 AND 32 

The quotation from Mr Malebane’s answering affidavit is 

taken out of context.   It does not refer to the declaration of 

invalidity of Chapters V and VI of the DFA.   It is an 

alternative answer to Mr Dykema’s argument that the 

Municipality should have implemented the Tribunal decision.   
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The “post-approval obligations” referred to in the quotation 

refer to the steps imposed by the DFA for post-approval 

implementation, each with a time limit, the non-compliance 

with which results in the lapsing of the application and the 

approval.   The purpose of this element of Mr Malebane’s 

answering affidavit was to highlight that even if the approval 

had been valid, it would still have lapsed by virtue of the 

failure of Mr Dykema to timeously prosecute the post 

approval obligations.   This point takes the matter no further. 

23. AD PARAGRAPH 33 

23.1. It is assumed that Mr Dykema now refers to initial 

(undecided) applications.   The submission that there 

is “no order of any court or legislative provision that 

found or provided that the pending application lapsed 

or became nullified” is fallacious.   The lapsing of 

undecided applications flowed from the declaration of 

constitutional invalidity which became operative on the 

date on which the suspension period expired.   The 

only limitation of the retrospectivity of the Order is that 
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contained in paragraph 85 of the judgment of this 

Court which reads as follows:   

  “[85] Finally, a necessary feature of this 

suspended declaration of invalidity is 

that it should not have retrospective 

effect if the period of suspension expires 

without the defects in the Act having 

been corrected.   In exercising the 

powers under the impugned chapters, 

development tribunals have approved 

countless land developments across the 

country.   It would not be just and 

equitable for these decisions to be 

invalidated if the declaration of invalidity 

comes into force.”  

 That limitation of the retrospectivity clearly relates only 

to approved land developments in terms of the DFA. 
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23.2. In the result the question is not, as Mr Dykema would 

have it, whether there is an order or legislative 

provision which provides for the nullity of anything 

done under the Act.   The correct question is whether 

there is an order excluding the nullity, i.e. limiting the 

retrospectivity of the order.   Paragraph [85] quoted 

above is such a limitation but applies only to approved 

applications. 

23.3. The “demise of the pending applications” referred to in 

the last sentence is the natural result of the declaration 

of invalidity.   The majority judgment in the SCA has 

spelled out why this is so and that judgment has not 

been attacked except by sweeping, unmotivated 

submissions. 

23.4. Mr Dykema acquired no right to have a lapsed initial 

application heard by the Municipality and no right to 

just administrative action existed in this regard.   As 

appears from paragraph 44 the administrative justice 

element is contended to arise from the “approval” by 



19 

 

the Municipality.   As shown above there was no such 

approval. 

 

24. AD PARAGRAPH 34 

24.1. “Pending applications” (more precisely, the lapsing of 

pending applications) on the one hand and “the loss of 

power” of the Tribunals on the other hand are both the 

result of the declaration of invalidity of the DFA.   The 

lapsing of the applications flow from the invalidity of 

the DFA and the loss of power of the Tribunals. 

24.2. The majority judgment of the SCA has convincingly 

demonstrated that the applications could not have 

been pending without a valid DFA to support them.   If 

there is no valid pending application it follows that 

there was no right to just administrative action for the 

application to be heard. 
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24.3. The “newly empowered organ of state” was only 

created in 2015.   It was not available and empowered 

to hear applications in 2012 or 2013.   

25. AD PARAGRAPH 39 

The suspension order did not deprive Mr Dykema of any 

rights.   

26. AD PARAGRAPH 41 

26.1. The limitation of the retrospectivity in paragraph [85] of 

the judgment of this Court in Gauteng Development 

Tribunal CC did not extend to initial applications that 

were submitted but not decided. 

26.2. Tronox was a case where this Court expressly limited 

the retrospective operation of the declaration of 

invalidity of one section of a provincial Act by allowing 

the provincial tribunal to continue to hear and decide 

pending appeals against municipal planning decisions 
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in terms of that Act.7   For the purpose of  those 

appeals that section of the Act remained valid until all 

appeals were finalised.   This limitation of 

retrospectivity was imposed as part and parcel of the 

order of this Court.   It is a fundamentally different 

situation from the present one where, according to Mr 

Dykema, section 60 of SPLUMA ex post facto limits 

the retrospective operation of, or gives new life to, the 

relevant sections of the DFA.   The legislature cannot 

do what Mr Dykema suggests, namely to introduce a 

limitation on retrospectivity which this Court did not 

order. 

27. AD PARAGRAPH 43 

In the absence of a statutory provision or a court order 

providing for the transfer of pending initial applications to the 

municipalities there is no substance in this submission.   The 

“dictates of good governance” cannot fill this gap. 

 

                                            
7
  Tronox Kzn Sands (Pty) Ltd v Kwazulu-Natal Planning and Development Appeal Tribunal 

and Others 2016 (3) SA 160 CC, 177 F 
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28. AD PARAGRAPH 44 

28.1. Presumably Mr Dykema is referring to the “application” 

in the sense of the initial application, ignoring the 

unlawful approval by the Tribunal. 

28.2. It has already been shown above that the Municipality 

only supported the DFA application, it did not 

“approve” the application.   Furthermore, the 

submission that the “approval” is protected by the 

order of suspension is wrong because the declaration 

of suspension did not purport to provide such 

protection. 

28.3. Mr Dykema is attempting to conjure up some kind of 

right purportedly created by an “approval” in an 

attempt to force the facts into paragraph [85] of the 

judgment of this Court in the Gauteng Development 

Tribunal CC matter.   The attempt fails.   Firstly, there 

was no approval as has been shown above.   The 

Municipality did not purport to approve the application 

and it had no power to do so.    
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28.4. Secondly, the reliance on the suspension order is 

fallacious because it ceased to operate on 17 June 

2012.   It only preserved the status quo up to that date 

whereafter the full declaration of invalidity took effect 

subject only to the limitation in paragraph [85] of the 

judgment of this Court. 

28.5. The submission that as at July 2013 the Municipality 

had a statutory obligation to consider “my application” 

is ambiguous especially in light of the wording of the 

next sentence: “It failed to do so on request.”  The 

request was not to consider Mr Dykema’s initial but 

undecided application (which is the one allegedly 

supported by the “approval” and the right to 

administrative justice).   Mr Dykema’s town planner 

requested the Municipality to allow Mr Dykema to bring 

an Ordinance application to give effect to the invalid 

Tribunal approval.   No rule of administrative or 

constitutional law obliged the Municipality to do that.   
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28.6. Mr Malebane, in good faith, and in reliance on the fate 

of Mr Dykema’s application, had made his application 

in terms of the Ordinance.   Mr Dykema enjoyed no 

“unfair and unreasonable advantage” as alleged.   The 

playing field was deserted when he launched his 

application.   The subsequent resurrection of Mr 

Dykema’s application with precedence over Mr 

Malebane’s application, as contended for by Mr 

Dykema, will result in a breach of Mr Malebane’s right 

to reasonable and procedurally fair administrative 

justice. 

28.7. The Municipality’s support of the application was “part 

of the DFA process” but not as the final decision-

maker – only as an interested party.   The mere 

support by the Municipality created no substantive 

administrative law right and did not trigger a right to 

just administrative action.    
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29. AD PARAGRAPH 48 

29.1. The reference in section 60(2)(a) to the DFA indicates 

that “pending” is intended to mean “pending in terms of 

the DFA”.   The undecided initial applications, as at 17 

June 2012 or 1 July 2015, were not pending in terms 

of the DFA.   This has been convincingly decided by 

the SCA judgment which has not been shown to be 

wrong.   Section 60 of SPLUMA cannot change that 

position.   The “resuscitation” contended for cannot 

mean a resuscitation of the relevant sections of the 

DFA.   That would amount to saying that SPLUMA re-

enacted the relevant provisions of the DFA.   Both 

section 60(2)(a) and the “resuscitated” DFA would be 

invalid for the same reasons as those contained in the 

judgment of this Court.   Only the applications that had 

been approved by 17 June 2012 survived by virtue of 

paragraph [85] of the judgment of this Court. 

29.2. Section 60 does not become superfluous.   The 

reference to “pending applications” applies to validly 

approved applications which were awaiting further 
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implementation as at 17 June 2012.   They are 

“applications” in terms of section 60(2)(a) and can be 

“disposed of” in terms of the rest of section 60(2). 

30. AD PARAGRAPH 49 

There is no evidence of any other applications which have 

been decided under section 60(2)(a).   This aspect has never 

been raised and was not canvassed on the papers before the 

High Court or before the Supreme Court of Appeal. 

31. AD PARAGRAPH 50 

The notion that the purpose and effect of the declaration of 

invalidity of Chapters V and VI was limited to “the removal of 

the power of the Tribunals to receive, consider and decide on 

the applications” is fallacious.   The nullity of the undecided 

applications was, together with the loss of power of the 

Tribunals, the result of the declaration of invalidity of 

Chapters V and VI.   The non-existence of “time frames” on 

the life span of the applications is irrelevant.   They perished 

with Chapters V and VI of the Act. 
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32. AD PARAGRAPH 51 

Applications affected by Shelton and Patmar revert to their 

status before 17 June 2012.   They lapsed for the same 

reasons as set out above. 

33. AD PARAGRAPH 53 

The “constitutional matter” relied upon by Mr Dykema as a 

basis for the jurisdiction of this Court, is limited to the 

“exercise of my right to just administrative action”.  This in 

turn is based on the “legitimate and justified expectation that 

the application would be considered and decided upon”.   As 

has been shown above, the obligation of the Tribunal to 

consider and decide the application relied upon in this 

paragraph, lapsed on 17 June 2012.   The Municipality was 

not obliged to implement the application “approved” by the 

Tribunal and no fresh application under the Ordinance was 

presented to it.   The only right to just administrative action is 

that of Mr Malebane which included a legitimate expectation 

that there was no prior application pending.  Accordingly, 

there is no constitutional matter involved. 
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34. AD PARAGRAPH 55.3.1 

It is not correct that all township development came to a halt.   

The judgment of the SCA only affects the applications 

approved by the Tribunals after 17 June 2012.   The 

municipalities could have dealt with new township 

development applications under its constitutional mandate in 

terms of Part A of Schedule 4, and the Ordinance, where it 

applied. 

35. CONCLUSION 

For the aforegong reasons there is no reasonable prospect 

that this Court will reverse or materially alter the judgment of 

the SCA.     There is no constitutional issue involved.   The 

judgment has limited effect.   Accordingly, the application for 

leave to appeal should be dismissed with costs. 
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SIGNED AT JOHANNESBURG ON THIS                DAY OF 

JANUARY 2019 

 

_________________________ 
 

KUILMAN MUNDELL & ARLOW ATTORNEYS 
Attorneys for the First Respondent  

DELTA House,  
39A Kingfisher Drive 

FOURWAYS 
Email: mundell@kmattorneys.co.za 

REF: PDGM/hcb/LANE BELA BELA/L192 
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