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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 16 May 2019 at 10h00 the Constitutional Court will hear argument in a matter 

concerning the lawfulness of the decision to terminate the applicants’ contract with the 

first respondent. 

 

The applicants’ children, DB and EB, were learners at Pridwin Preparatory School (the 

School), an independent school.  They were enrolled in 2012 and 2016 respectively.  On 

admission AB and CB, the first and second applicants, entered into a contract with the 

School (Parent Contract).  Between 2012 and 2016, AB was involved in a number of 

unfortunate incidents at the School, particularly relating to his children’s sporting 

activities.  Matters came to a head in June 2016, and the second respondent, the 

headmaster of the School, terminated the Parent Contract in terms of clause 9.3 thereof, 

which entitled either party to cancel the Parent Contract anytime and for any reason on 

one term’s written notice.  DB and EB were obliged to leave the School by the end of the 

2016 academic year. 

 

The applicants successfully instituted an urgent application in the High Court of South 

Africa, Gauteng Local Division, Johannesburg seeking interim relief that the children 

remain at the School pending the outcome of Part B of their application, in terms of 

which the applicants sought an order declaring: 1) the decision by the headmaster to be 

unconstitutional, unlawful and invalid; 2) the headmaster’s decision to cancel the Parent 

Contract to be reviewed and set aside; and 3) the children were to remain at the School. 

 



Hartford AJ dismissed Part B of the application and ordered the applicants to remove 

their two minor children from the School at the end of the 2017 academic year and until 

such time, to comply with all of their obligations in terms of the Parent Contract. 

 

Following this, the applicants appealed directly to the Constitutional Court, which 

dismissed the application as it was not in the interests of justice to hear it at that stage.  

The applicants then appealed to the Supreme Court of Appeal.  In a 4-1 majority, the 

Supreme Court of Appeal dismissed the appeal.  Cachalia JA, writing for the majority, 

reasoned that it is not in the best interests of all concerned for this family to remain at the 

School.  The majority also found that the obligation to provide basic education is the 

State’s obligation and not that of private organisations.  Independent schools only have a 

duty not to unreasonably reduce a learner’s access to an existing education.  The majority  

further held that the School did not act unreasonably in cancelling the Parent Contract 

and that termination clauses in these kinds of private contracts were not against public 

policy and not unconstitutional. 

 

In a dissenting judgment, Mocumie JA held that the appeal should be upheld on the basis 

that the termination clause is unconstitutional, against public policy and unenforceable to 

the extent that it purports to allow the School to terminate the contracts without following 

fair procedure and without the views of the minor children being given due and 

appropriate consideration. 

 

In this Court, the applicants submit that sections 28(2) and 29(1)(a) of the Constitution 

are implicated.  They argue that the termination of the contract falls within the ambit of 

the Promotion of Access to Justice Act (PAJA).  The applicants further submit that the 

School has a positive duty to provide education in light of section 8(2) of the 

Constitution.  Since the institution of the matter, the applicants’ children have since left 

the School.  The applicants maintain that the matter is not moot and it would be in the 

interests of justice to hear it.  The first to third respondents argue that this matter is purely 

a contractual one and is fact specific.  They argue that the matter has no practical effect 

and should be dismissed.  The fifth respondent is of the view that the matter is moot and 

should be dismissed. 

 

The Centre for Child Law and Equal Education have been admitted as amicus curiae.  

The amici argue that the matter is not moot and are of the view that this Court should 

provide guidance on how the right to basic education should be interpreted with regard to 

independent schools.  The Centre for Child Law states that it is in the interests of justice 

that this Court pronounce on whether PAJA applies; whether the parents have a right to a 

hearing before an independent school terminates a schooling contract; and to ensure legal 

certainty in order to prevent further infringements on the constitutional rights of children.  

Equal Education is of the view that the practical effect will be substantial given the 

importance of education and the increase in subsidised low and mid-fee independent 

schools.  They argue that the Supreme Court of Appeal’s finding that non-subsidised 

independent schools are insulated from the application of section 8(2) of the Constitution 

and have no positive or negative obligations, should be challenged. 

 


