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INTRODUCTION AND THE SCHEME OF THESE SUBMISSIONS 

1. The Centre for Child Law (CCL) was admitted as amicus curiae in terms 

of this Court’s Directions dated 16 April 2019. 

2. The aforementioned directions required us to file submissions as to 

whether the matter is moot due to the change in the factual situation of 

the Applicants’ children. These submissions were filed on 26 April 2019. 

3. We anticipated further directions to guide the filing of our substantive 

submissions, however these were not forthcoming. On 13 May 2019 we 

received directions indicating that the matter would proceed on 16 May 

2019, however there was no indication as to whether we can or should 

file further submissions. 

4. Nonetheless, we have considered it prudent to file these submission, 

albeit on the eve of the hearing, so as to enable the parties and the 

Court to have the benefit of our substantive argument. 

5. The CCL has considered the written submissions filed in this Court by 

the applicants and the respondents. The CCL does not intend to 

traverse the facts or repeat the legal submissions advanced by the 

parties.  
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6. The CCL’s submissions include a consideration of the following 

questions: 

6.1. Whether section 28(2) of the Constitution affords a procedural 

right to a fair process or a hearing;  

6.2. Whether a negative obligation not to infringe section 29(1)(a) 

of the Constitution can be discretely applied to juristic persons;  

6.3. Whether Pridwin’s exercise of clause 9.3 of the Parent Clause 

was in line with the best interests of the children. In other words 

is there a duty on independent schools to act reasonably or 

to consider alternative sanctions in terminating a contract on 

notice.  

7. The submissions will espouse case law and international law to 

illustrate that the determination of what is in the best interests of a child, 

provided for in section 28(2) of the Constitution, cannot be conducted 

in a discretionary and abstract manner by either the state or 

independent institutions and merely being aware of the existence of 

children is insufficient. 

8. These submissions conclude that the manner in which the application 

of the best interest standard has been interpreted and applied, in the 

current matter, is incorrect. Instead of a holistic application of the Bill of 
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Rights, the rights in issue have been interpreted in isolation where the 

perceived outcome is that one right must trump the other.1  

THE OBLIGATIONS CREATED BY SECTION 28(2) OF THE 

CONSTITUTION 

9. The right of children to have their best interests be of paramount 

importance in matters affecting them, is a constitutional right of every 

child in South Africa. 

10. Section 28(2) of the Constitution provides that – 

“A child’s best interests are of paramount importance in every matter 

concerning the child.”2 

11. All proceedings, actions or decisions in matters concerning children 

must respect the child’s right to dignity, treat the child fairly and 

equitably and protect the child from unfair discrimination on any ground. 

Moreover, all proceedings, actions or decisions in matters concerning 

children must respect, protect, promote and fulfil the child’s rights set 

out in the Bill of Rights.3  

                                                           
1 In De Reuck v Director of Public Prosecutions, Witwatersrand Local Division 2004(1) SA 406 (CC) the court 
emphasised that constitutional rights are mutually interrelated and interdependent and form a single 
constitutional value system. 
2 Section 28(2) of the Constitution. 
3 Section 6(2) and 9 of the Children’s Act 38 of 2005. 
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12. The principle of the best interests of the child is one of the four pillars of 

the United Nations Convention on the Rights of the Child (“UNCRC”). 

Article 3(1) of the UNCRC provides- 

“In all actions concerning children whether undertaken by public or 

private social welfare institutions, courts of law, administrative 

authorities, or legislative bodies, the best interests of the child shall 

be a primary consideration.”4 

13. In Minister of Social Welfare and Population Development v 

Fitzpatrick5  the Constitutional Court established that section 28(2) 

is a right that goes beyond the rights set out in section 28(1): 

“……The plain meaning of the words clearly indicates that the reach 

of s 28(2) cannot be limited to the rights enumerated in s 28(1) and 

s 28(2) must be interpreted to extend beyond those provisions.  It 

creates a right that is independent of those specified in s 28(1).”6 

14. In S v M,7 this Court noted Sloth-Nielsen’s reflection that:  

“The inclusion of a general standard (‘the best interests of a child’) 

for the protection of children’s rights in the Constitution can become 

a benchmark for review of all proceedings in which decisions are 

taken regarding children. Courts and administrative authorities will 

                                                           
4 United Nations Convention on the Rights of a Child, Article 3(1). 
5 2000 (3) SA 422 (CC). 
6 Ibid, para 15. 
7 2008(3) SA 232 (CC) para 15. 
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be constitutionally bound to the effect their decisions will have on 

children.” 

15. Sachs J went on to state the following in relation to the paramountcy   

of the best interests of the child: 

“The paramountcy principle, read with the right to family care, 

requires that the interests of children who stand to be affected 

receive due consideration. It does not necessitate overriding all 

other considerations. Rather, it calls for appropriate weight to be 

given in each case to a consideration to which the law attached the 

highest value, namely, the interests of children who may be 

concerned.”8 

16. Article 3 of the UNCRC expresses one of the fundamental values of 

the Convention, in terms of which the concept of the child’s best 

interests is aimed at ensuring the effective enjoyment of all the rights 

recognised in the UNCRC as well as the holistic development of a 

child. 

17. In the premises, the UNCRC, General Comment on the best interest 

standard (“UNCRC general comment”) –  

                                                           
8 S v M 2008 (3) SA 232 para 42.  See also De Reuck v Director of Public Prosecutions, Witwatersrand Local Division 
2004(1) SA 406 (CC). 
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“The Committee on the Rights of the Children, recognises that the 

child’s best interests is a threefold concept in terms of which it is 

considered to be a right, a principle and a rule of procedure.”9   

18. The Committee defines a substantive right as, 

“[T]he right of a child to have his or her best interests assessed and 

taken as a primary consideration when different interests are being 

considered in order to reach a decision on the issue at stake, and 

the guarantee that this right will be implemented whenever a 

decision is to be made concerning a child”10 (emphasis added) 

19. Thereafter, the Committee expands on what the fundamental, 

interpretive legal principle encompasses and notes that, “where a legal 

provision is open to more than one interpretation, the interpretation 

which most effectively serves the child’s best interests should be 

chosen.”11  

20. Lastly, the Committee describes the procedural element of the best 

interest standard, stating that: 

“Assessing and determining the best interests of the child require 

procedural guarantees. Furthermore, the justification of a decision 

                                                           
9 The Committee on the Rights of the Child, General Comment No.14 (2013) on the right of the child to have his 

or her best interests taken as a primary consideration (art.3 para.1) page 4. 
10 Ibid. 
11 Ibid. 



7 
 

must show that the right has been explicitly taken into account.”12 

(emphasis added) 

21. In the SCA ruling, which upheld the decision made by the High Court, 

the majority found the following: 

“In each case what is required therefore, is for a court to weigh the 

interests protected by the right against any countervailing interests 

protected by other rights to produce a legally sensible outcome. It 

follows that there would be instances where s 28(2) requires a 

hearing before a decision having an impact on a child is made, but 

not in others. What is clear, however, is that there is no general 

requirement for a hearing.”13 (emphasis added) 

22. The SCA places specific focus on the right to a hearing, arguing that 

failing to allow for a hearing is not contemporaneous with failing to 

consider the best interests of the child.14 The focus on the right to a 

hearing creates a misnomer where the right to a hearing has been 

conflated with the procedural component of section 28(2) which, 

provides for a fair and illustratable process to be followed when 

determining what is in the best interests of a child.  

23. With the knowledge of the facts of the case, the first, second and third 

respondents, fail to illustrate the process which was undertaken to 

                                                           
12 Ibid. 
132019 (1) SA 327 (SCA) para 30. 
14 Ibid. 
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determine what was in the best interests of the children. A hearing may 

have assisted the aforementioned respondents in demonstrating the 

manner in which they determined what was in the best interests of the 

children.  

24. Mocumie JA, in the SCA’s dissenting judgment noted the same and 

stated the following: 

“To indicate that Mr Marx took into consideration the best interests 

of DB and EB and balanced them against those of the other four 

hundred-plus learners enrolled at the same School, he simply stated 

that he did so.... It is only his ipse dixit that he indeed took the best 

interests of DB and EB into consideration when he terminated the 

contracts…It therefore begs the question, on these facts, what did 

he do that points to such an exercise been undertaken?” 15 

(emphasis added) 

25. Mocumie JA, goes further to note: 

“What is obviously lacking in his purported balancing of interests of 

the two against four hundred-plus learners, shorn off all extras... In 

contrast the impact of what Mr Marx terms, in his strange wisdom, 

‘in the best interests’ of DB and EB is the opposite and not in the 

least in their best interests... [I]t is clear that Mr Marx did not 

                                                           
15 2019 (1) SA 327 (SCA) para 100. 
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undertake the above exercise. What he did is an afterthought and a 

ruse to justify terminating the contracts which had the devastating 

effect of the expulsion of DB and EB without taking into 

consideration their best interests or their views. There is no 

indication that available legal processes at the disposal of the 

School which were initiated against AB were followed through.”16 

(emphasis added) 

26. Section 28(2) does not specifically create an obligation for a hearing but 

it does create the obligation for a child’s best interest to be of paramount 

consideration. Thus, a balancing of the rights at stake must be 

undertaken before a decision can be made.  

27. A mere statement that a balancing of rights has been undertaken is 

insufficient in the least and does not satisfy the obligations created by 

the section. The acceptance by both the High Court and the SCA of 

what is ultimately a promise that the children’s rights had been balanced 

as against others, has created a precedent which allows for the 

application of the best interest standard, to operate unchecked thereby 

affecting the rights of the most vulnerable of our society, children.17 

 

                                                           
16 2019 (1) SA 327 (SCA) para 101,103 and 104. 
17 Ibid, para 105.  
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WHETHER A NEGATIVE OBLIGATION NOT TO INFRINGE SECTION 

29(1) OF THE CONSTITUTION CAN BE DISCRETELY APPLIED TO 

JURISTIC PERSONS  

28. Under section 29 of the Constitution, every child has the right to receive 

a basic education within an educational system composed of both 

public and independent schools: 

“29(1) Everyone has the right- 

(a) to a basic education, including adult basic education. 

(3) Everyone has the right to establish and maintain, at their own 

 expense, independent educational institutions that- 

(a) do not discriminate on the basis of race; 

(b) are registered with the state; and 

(c) maintain standards that are not inferior to standards at 

comparable public educational institutions.” (emphasis added) 

29. This Court has recently dealt extensively with the ambit of this 

fundamental right in Governing Body of the Juma Musjid Primary 

School & Others v Essay N.O. and Others.18 In doing so, it 

emphasised the significance of the right to basic education in the overall 

constitutional scheme: 

                                                           
18 2011 (8) BCLR 776 (CC). 
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“Basic education provides a foundation for a child’s lifetime learning 

and work opportunities. To this end, access to school – an important 

component of the right to a basic education guaranteed to everyone 

by section 29(1)(a) of the Constitution – is a necessary condition for 

the achievement of this right.”19 (emphasis added) 

30. In Khosa v Minister of Social Development; Mahlaule v Minister of 

Social Development20, this Court considered the meaning of 

“everyone” in the context of the rights in sections 26 and 27 of the 

Constitution. The Court applied a purposive approach, taking note that 

the Constitution expressly provides that the Bill of Rights enshrines the 

rights of “all people in our country”. The Court concluded that “everyone” 

could not be construed as referring only to citizens.21 

31. Similarly, there is no basis to contend that “everyone” in section 29(1)(a) 

applies only to learners who enrol at public schools.  

32. The proposition implied by the first, second and third respondents’ 

submissions is that there is no primary positive obligation on Pridwin to 

provide a basic education. They further submit that Pridwin has not 

prevented the children involved from obtaining a basic education from 

                                                           
19 Ibid, para 43. 
20 2006 (6) SA 505 (CC). 
21 Ibid para 47. 
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a public school; thus there has been no infringement, direct or indirect, 

of their right to a basic education.22  

33. The argument put forward by the aforementioned respondents goes 

further in that they argue that there is no negative duty on them not to 

infringe on section 29(1) of the Constitution not only because Pridwin is 

an independent school but specifically because it is not subsidised by 

the State. 

34. This logic, with respect, is flawed. It is tantamount to saying that a 

private hospital which fails to assist a child, without medical aid, who is 

in urgent need of medical intervention is neither directly nor indirectly 

infringing on child’s right to life and basic health care since the child can 

be assisted by a public hospital. 

35. This logic has not prevail in legislation nor in case law. The Prevention 

of Illegal Eviction from Unlawful Occupation of Land Act, specifically 

provides for consideration of children the rights of children before an 

eviction order can be granted.23 This is regardless of whether a private 

person is the owner of the occupied property or if it is the State. 

Moreover, it is the State’s constitutional obligation to provide housing 

and not private juristic person however, this does not prevent the rights 

contained in the Constitution from being applicable to juristic persons. 

                                                           
22 First, second and third respondents head of argument, para 72 and 78. 
23 Act 19 of 1998 section 6 and 7. 
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36. In Van der Burg and Another v National Director of Public 

Prosecution24, the Constitutional Court had to consider the 

constitutional imperative of law enforcement and combating crime as 

balanced with the constitutional guarantee against the arbitrary 

deprivation of property. As well as the best interests of children who 

may be affected by forfeiture, or by the criminal environment giving rise 

to it.25 

37. The Constitutional Court held the following:  

“To the extent that the applicants’ children may be affected by the 

forfeiture order, a court must consider their interests. Providing 

guidelines for the sentencing of a primary caregiver in M, it was 

stated that constitutionally a child cannot be treated as a mere 

extension of his or her parents, “umbilically destined to sink or swim 

with them.” Children are vulnerable. Their needs and the impact of 

social and economic circumstances on them will differ in degree to 

those of adults and deserve separate and focussed consideration.”26 

38. In Governing Body of the Juma Musjid Primary School & Others v 

Essay NO and Others27, the Constitutional Court stressed that 

although private parties do not have the same duties as the state to 

                                                           
24 2012 (2) SACR (CC). 
25 Ibid, para 1. 
26 Ibid, para 63. 
27 2011 (8) BCLR 76 (CC). 
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advance the rights guaranteed in the Bill of Rights, the Constitution 

does require private parties not to unreasonably interfere with or 

diminish the enjoyment of the right to a basic education.28 

39. In the premises, children who utilise the services of private institutions 

are holders of the same rights as children who utilise the services of 

public or government institutions. These rights include those that are 

set out in the Constitution as well as in other laws and regulations, which 

include the right to a basic education, the right to not be subjected to 

unfair discrimination and the right to due process. Thus, decisions taken 

by private institutions which impact the rights of children must be made 

in a child-centred manner and provide for procedural due process. 

40. In NM v John Wesley School and Another29, the court stated that, 

“independent schools must act in a manner that minimises the negative 

impact of their actions on the ability of learners to attend school.” 

Further, the court found that, “the Act provides for the exclusion policy 

provided it is reasonably applied in accordance with the provisions of 

the Act. This does not include humiliating and punishing a learner as a 

result of his parents conduct.”30 

41. Ultimately, the court’s finding can be summarised as follows:  

                                                           
 

29 2019 (2) SA 557 (KZD), para 70. 
30 Ibid, para 72. 
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“[W]hile the first respondent [the school] may be entitled to invoke 

its authority to exclude learners, a fair procedure must be followed. 

The exclusion must also be for a fair reason taking into account what 

is in the best interest of the child. In this regard, it should not matter 

whether the school is an independent school or a public school. This 

must apply regardless of whether such exclusion relates to the 

child’s conduct or any breaches by its guardians or parents.”31 

(emphasis added) 

42. In Governing Body of the Juma Musjid Primary School & Others v 

Essay NO and Others, a school faced eviction after the Department of 

Basic Education failed to pay its rent to the Trust that owned the 

property. This Court had to balance the right to property and the rights 

set out in section 29 of the Constitution. The Court held that breach of 

a negative obligation (such as the right to education) occurs: 

“indirectly when there was a failure to respect the right, or indirectly, 

when there is a failure to prevent the direct infringement of the right 

by another or a failure to respect the existing protection of the right 

by taking measures that diminish that protection. The purpose of 

section 8(2) of the Constitution was not to obstruct private autonomy 

or to impose on a private party the duties of the State, but rather to 

                                                           
31 Ibid, para 31. 
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require private parties not to interfere with or diminish the enjoyment 

of a right.”32  

43. The Trust was consequently entitled to seek an eviction order but they 

still had a constitutional obligation to minimise the impairment if the 

learners’ right to a basic education. The aforementioned cases are 

distinguishable on their facts from the matter before the court, however 

this does not detract from the principles put forward by the courts 

specifically the Constitutional Court.  

44. The UNCRC general comment on best interests of the child refers to 

“public and private social welfare institutions” which include institutions 

whose work and decisions impact on children and the realisation of their 

rights and these include educational institutions.  

45. Section 29(3) states that everyone has the right to establish and 

maintain independent educational institutions provided that they 

maintain standards that are not inferior to standards at comparable 

public educational institutions. 

46. The standards referred to do not merely implicate academic standards 

or infrastructure of independent schools but also the manner in which 

human rights in education are respected.  The South African Schools 

Act33 explicitly sets out the procedure to be followed when a learner 

                                                           
32 2011 (8) BCLR 776 (CC), para 33. 
33 Act 84 of 1998. 
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faces expulsion and specifically provides that a hearing with the learner 

must be held.34  

47. In the case of NM v John Wesley School and Another, a learner at 

an independent was separated from the other learners and prevented 

from writing his school exams. The reason for this conduct by the school 

was due to the fact that the learner’s parents were in breach of their 

contractual obligations towards the school as they had failed to pay 

school fees. The court held the following: 

“In terms of the policy document of the Department of Basic 

Education, all schools are bound by the provincial grounds for 

registration, by the Act, general law and any legislation that protects 

the best interest of the child. This document recognises exclusions in 

independent schools, it categories them as falling within the two 

broad areas being exclusion where the learner contravenes the 

school code and exclusions relating to the contract between parents 

and the school mainly in respect of non-payment of school fees. 

When considering these exclusions, the best interest of the child 

should always be adhered to.”35 (emphasis added) 

48. Learners at independent schools have rights that are set out in the 

Constitution, other laws and regulations. These rights include the right 

                                                           
34 Section 9 
35 Ibid, para 66. 
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to a basic education, the right to not be subjected to unfair 

discrimination, the right to due process and the right to have their best 

interest considered as paramount.  

49. Independent schools cannot exclude the Constitutional right to 

education formulated in section 29(1)(a) from their assessment and 

determinations of their learners best interests. Independent schools 

cannot, “operate outside the obligations imposed by the Constitution on 

any institution, be it public or private to uphold the best interests of the 

child.”36  

WAS PRIDWIN’S EXERCISE OF CLAUSE 9.3 OF THE PARENT 

CONTRACT IN LINE WITH THE BEST INTERESTS OF THE CHILDREN  

50. There are a multiplicity of intersecting rights in play. There is the right 

of the school and parents to contract with one and other freely. There 

is the interest of the school to provide a basic education to children and 

there is the interest of the children to receive a basic education and to 

have their best interests.  

51. Pridwin, as do all independent schools, operates as both a going 

concern and a provider of basic education. It’s main function is to 

educate learners by offering a positive learning experience. To this end, 

                                                           
36 2019 (1) SA 327 (SCA) para 120. 
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the contract entered into between parents of learners and the school 

cannot be perceived or held out to be independent of the learners.  

52. Children are intrinsically linked to the provision of private education as 

they are the recipients of the education. To attempt to separate the 

nature of the right to education and the best interests of children from 

the business of the school is unreasonable. 

53. In the premises, failing to follow a clear, considered process that 

involves the determination of a child’s best interests when terminating 

a contract that not only provides education to a child but also a sense 

of community and identity is unreasonable. 

54. On the facts it is clear that it was the conduct of the parents that led to 

the expulsion of the children and that the children were well adjusted, 

well-mannered learners. There were no alternatives considered and no 

additional parties consulted before the children were effectively 

expelled. 

55.  Moreover, there is nothing to show that the children’s conduct 

adversely affected the school or the other learners in a negative 

manner. Thus to deduce that the best interests of the other learners 

outweighed the interests of DB and EB, without any substantial 

reasoning is unreasonable. 
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CONCLUSION 

56. As Sach J put it in AD and another v DW and others:37  

“Child law is an area that abhors maximalist legal propositions that 

preclude or diminish the possibilities of looking at and evaluating the 

specific circumstances of the case.” 

57. Currently, independent schools can terminate contracts on lesser 

reasons than parents’ discourteous conduct and more notably, need not 

supply a reason for termination of a child’s schooling. This affords the 

potential to mask prejudices and abuses of process.  

58. The status quo is not in line with the Constitution and significantly 

undermines section 28(2) and section 29(1)(a) and 29(3) thereof.  

59. The contention is in essence that the Bill of Rights does not apply to 

private institutions specifically, when a right is in conflict with a 

contractual provision.  

60. The fallacy that pacta sunt servanda will be compromised if the best 

interests of children need to be considered against it, is regressive. We 

maintain that independent schools whether subsidised or not are 

subject to the Constitution and cannot conduct an assessment and 

determination of a child’s best interests in a discretionary and abstract 

manner. 

                                                           
37 2008(3) SA 183 (CC) para 55. 
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