
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CCT CASE NO: 294/2018 

SCA Case No: 1134/2017 

    GJ Case No.: 89232/15 

 

 

In the matter between: 

 

AB First Applicant 

(First Applicant a quo) 

CB Second Applicant 

(Second Applicant a quo) 

and   

PRIDWIN PREPARATORY SCHOOL First Respondent 

(First Respondent a quo) 

SELWYN MARX Second Respondent 

(Second Respondent a quo) 

THE BOARD OF PRIDWIN PREPARATORY SCHOOL Third Respondent 

(Third Respondent a quo) 

MEMBER OF THE EXECUTIVE COUNCIL 

FOR EDUCATION, GAUTENG 
Fourth Respondent 

(Fourth Respondent a quo) 

THE INDEPENDENT SCHOOLS ASSOCIATION OF 
SOUTHERN AFRICA 

Fifth Respondent 

(Fifth Respondent a quo) 

  

ISASA’S PRACTICE NOTE  
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1 Name of the matter 

AB & Another v Pridwin Preparatory Schools and Others 

2 The matter’s CC case number 

294/2018 

3 The nature of the appeal 

This is an appeal against the order and judgment of the Gauteng 

Local Division (per the Honourable Madam Acing Justice Hartford 

(“Hartford AJ”)), delivered on 3 July 2017, and against the 

judgment of the SCA on 1 November 2018, which upheld the 

order of the court a quo. In the courts below, the applicants’ 

application to have the first respondent’s decision to terminate 

their contract (“the Parent Contract”) with the second respondent 

(“Pridwin”), which is a private school, was dismissed. The 

decision would have had the effect that the applicants would be 

required to find another school for their children within a period of 

approximately six months. 

4 The issues on appeal 

The central issues on appeal are as follows: 
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- Whether the legality of the termination of the Parent Contract 

falls to be determined in accordance with contract law read 

with section 28(2) of the Constitution (as the fifth respondent 

contends), or whether it instead falls to be determined in 

accordance with broader constitutional rights and 

administrative principles inter alia under the Promotion of 

Administrative Justice Act 3 of 2000 (“PAJA”) (as contended 

by the applicants);  

- Whether the termination of the Parent Contract was unlawful;  

- Whether clause 9.3 of the Parent Contract, which is the clause 

that permits Pridwin to terminate, is unenforceable as a result 

of it being in violation of public policy; and 

- The appropriate order for costs. 

5 Estimate of the duration of argument 

It is estimated that argument will last for one full day. 

6 Urgency 

None. 
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7 Portions of the record that are in a language other than 

English 

None. 

8 The portion of the record necessary for the determination of 

the appeal 

The entire record must please be read.  

9 Summary of ISASA’s argument 

ISASA submits that the judgment of the court a quo dismissing 

the application, as well as the judgment of the SCA upholding 

such dismissal, were both correct. In regard to the main issues 

set out above, ISASA will submit that –  

- The legality of the termination falls to be determined in the light 

of contractual principles read with the requirements of 

section 28(2) of the Constitution. Neither PAJA nor the broader 

constitutional rights advanced by the applicants arise or are 

relevant to facts of this appeal; 

- The termination of the Parent Contract was a lawful exercise of 

Pridwin’s contractual rights. It also paid due regard to the 

section 28(2)-rights of the applicants’ children. Furthermore, 
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even though contract law did not require Pridwin to be fair or 

reasonable in exercising its entitlements, on the facts of this 

appeal, ISASA shall submit that the court a quo was correct to 

find that Pridwin’s conduct was indeed fair and reasonable;  

- Clause 9.3 of the Parent Contract is not invalid or 

unenforceable, as it does not violate public policy. Its terms are 

as enforceable as any contractual arrangement between 

private parties that is reduced to writing: each of their 

respective rights of termination, subject to an adequate notice 

period, were equal and reciprocal.  

- Costs, including the costs of two counsel, should follow the 

result. 

10 Authorities to which special reference will be made 

Kindly see the list enclosed with ISASA’s written submissions. 
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11 Heads of argument 

ISASA’s heads of argument are attached. 

 
 
NGWAKO MAENETJE SC 
 
 
MKHULULI STUBBS 
 
 
Counsel for the Fifth 
Respondent 
Chambers, Sandton 
29 April 2019 
 


