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INTRODUCTION AND OVERVIEW 

1 This application for leave to appeal is concerned with the “right of a 

private school to terminate contracts between it and the parents of two 

children”,1 and whether, in the circumstances of the case, the right was 

lawfully exercised. The first respondent (“Pridwin”) terminated the 

contract (“the Parent Contract”) that it concluded with the applicants 

(“the Parents”) after a “catalogue” and a “sorry tale” of the Parents’ 

repeated misconduct,2 which was of such an egregious nature that the 

SCA found that “the School would have been entitled to cancel the 

[Parent] [C]ontract summarily for breach”.3 Instead of doing so, Pridwin, in 

good faith – 

1.1 first, attempted to resolve the dispute through meetings with the 

Parents, without resorting to termination;  

1.2 secondly, and in lieu of a formal hearing,4 concluded an agreement 

with the Parents inter alia that they would cease and desist from 

repeated prior misconduct;5 and  

                                                      

1  Para 1 of the SCA Judgment, Vol 11, page 1140. 

2  Para 9 of the SCA Judgment, Vol 11, page 1143. 

3  Para 9 of the SCA Judgment, Vol 11, page 1143. 

4  Para 17 of the SCA Judgment, Vol 11, page 1146. 

5  Para 17(i) of the SCA Judgment, Vol 11, page 1146. 
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1.3 thirdly, “penned a letter to support” the Parents’ “application to 

move their boys to another private school in Johannesburg, St 

John’s”. 

2 Regrettably, the measures taken by Pridwin “seem[ed] to have had no 

effect” on the first applicant.6 His previous misconduct continued,7 and did 

so even after the judgment of the court a quo.8 It was in these 

circumstances that the second respondent (“Mr Marx”), the principal, 

made the decision to terminate the Parent Contract. And even so, Mr 

Marx has said that he did so with “great reluctance”,9 but after his own 

assessment of the best interests of what all of Pridwin’s learners required.   

3 In the court a quo, as in the SCA, the courts held that Pridwin’s conduct 

was both procedurally and substantively unobjectionable: 

“[Mr] Marx had already attempted to impose a lesser sanction by 
entering into the agreement with the first applicant on 28 January 
2016 which the first applicant subsequently breached. He had 
accordingly already given the first applicant a full opportunity to desist 
in his behaviour. Furthermore, the suggestion by the applicants that 
their children should have been barred from the sporting programme 
at Pridwin is surprising as, in my view, that option would have caused 
ongoing distress and harm to their children on a daily basis whenever 
their friends went off to engage in sporting activities whilst they were 

                                                      

6  Para 18 of the SCA Judgment, Vol 11, page 1146. 

7  See paras 18 to 21 of the SCA Judgment, Vol 11, pages 1146 to 1147.  

8  Para 73 of the SCA Judgment, Vol 11, page 1163 

9  Para 21 of Pridwin’s answering affidavit, Vol 2, page 145. 
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not permitted to do so”.10 

 

4 The SCA also found that, in stark contrast to the manner in which the 

Parents had misconducted themselves, “Mr Marx’s conduct … was 

exemplary”.11 “The truth”, as further held by the SCA “is that the [Parents] 

wish to send their children to another private school of equivalent 

standard to Pridwin”, but “also to keep their children there [at Pridwin] until 

they achieve this”.12 The SCA held, correctly it is respectfully submitted, 

that there were “no grounds” of any kind for indulging this perceived 

need.13 

5 The Parents in this application disagree. In this Court, the Parents persist 

with their contention that the termination of the Parent Contract was 

unconstitutional and unlawful. They do so despite the indisputable fact 

that there were other public schools of an equivalent standard that availed 

them. They advance the argument in circumstances where the SCA held 

that there are “no other facts to support their case that the enforcement of 

                                                      

10  HC Judgment para 141, Vol 10, page 1028. 

11  Para 79 of the SCA Judgment, Vol 11, page 1165. 

12  Para 79 of the SCA Judgment, Vol 11, page 1165. 

13  Para 79 of the SCA Judgment, Vol 11, page 1165. 
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the termination clause” demonstrated “any substantial harm” –  whether to 

the public” or to the Parents’ “children”.14  

6 ISASA will submit that, in all of the relevant circumstances, Pridwin’s 

termination of the Parent Contract was justified. We submit that there are 

several reasons why the Parents’ contentions to the contrary fall to be 

dismissed.  

7 We shall expand upon these submissions in the paragraphs that follow. 

We shall organise our submissions in accordance with the Table of 

Contents. Broadly speaking, we shall structure our submissions as 

follows:  

7.1 First, we shall summarise the relevant facts, and we shall explain 

why, contrary to the applicants’ contentions, they are a critically 

important consideration in determining the present appeal; 

7.2 Secondly, we shall set out the parties’ respective constitutional 

rights and duties, when properly interpreted. We shall explain why 

we submit that the applicants’ exposition of these rights is not 

correct; 

7.3 Thirdly, we shall explain why we submit that Pridwin’s termination 

                                                      

14  Para 79 of the SCA Judgment, Vol 11, page 1165. 
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of the Parent Contract was procedurally and substantively lawful, 

and why we submit that the applicants’ contentions to the contrary 

fall to be dismissed; and 

7.4 Fourthly, we shall explain why we submit that the applicants’ 

public-policy attack against the provisions of the Parent Contract 

itself have no merit. 

8 We shall set out ISASA’s conclusion and prayer in the final section of 

these heads of argument. In summary, we shall submit that the 

application for leave to appeal falls to be dismissed, with costs.  If leave to 

appeal is granted, the appeal must similarly be dismissed with costs. 

SUMMARY OF THE RELEVANT FACTS 

9 The facts on which the application falls to be determined, which formed 

the basis of Pridwin’s termination of the Parent Contract, are set out in 

adequate detail in the judgment of the SCA.15 They may be summarised 

as follows: 

                                                      

15  Paras 9 to 22 of the SCA Judgment, Vol 11, pages 1143 to 1147. 
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9.1 On 10 November 2015, the second respondent was called to an 

U9 cricket match in order to deal with the first applicant interfering 

in a cricket match.16 

9.2 Upon the second respondent’s arrival at the cricket match, the first 

applicant said that the “cricket umpires are not gods” and, in 

response to the second respondent’s threat to ban the first 

applicant from all sports games, the first applicant stated that he 

had “good connections with the EFF”, and that “where he came 

from if an umpire made a bad decision they would take a cricket 

stump out of the ground and stab him”.17 

9.3 After taking up a coaching position with Pridwin, and “agreeing to 

the coaching conditions applicable to all sports coaches at the 

school”,18 the first applicant acknowledged to Pridwin staff that he 

was not wearing the appropriate uniform. When queried about it by 

Pridwin’s head of sport, he asked the head of sport “who he 

                                                      

16  Para 92 to 93, Pridwin’s answering affidavit, Vol 2, page 172. 

17  Para 94, Pridwin’s answering affidavit, Vol 2, pages 172 to 173. 

18  Para 98, Pridwin’s answering affidavit, Vol 2, pages 174 to 175. 
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thought he was”,19 and subsequently refused to have anything to 

do with him.20 

9.4 At a cricket game less than three months later, the first applicant –  

9.4.1 sat amongst the other children playing for Pridwin;  

9.4.2 “criticis[ed]” the boys’ batting;  

9.4.3 used “fairly crude language” and “screamed” criticism 

against the umpire for giving his son out; and 

9.4.4 called the boys’ coach “F” and “S” words.21 

9.5 The day after the latter cricket game, on 28 January 2016, the 

applicants met with the second respondent. There, they reached 

an agreement with Pridwin inter alia that “they would leave the 

school” (“the agreement”). The applicants indicated their intention 

to take up a place at St John’s. Until then, the first applicant agreed 

to “refrain from coaching or giving his opinion to any of the boys 

involved in any sporting activities at the school”, sit “with or near” 

any boys involved in sports matches, or “publicly criticise any 

                                                      

19  Para 97, Pridwin’s answering affidavit, Vol 2, page 174. 

20  Para 99, Pridwin’s answering affidavit, Vol 2, page 175. 

21  Paras 103 to 103.8, Pridwin’s answering affidavit, Vol 2, pages 176 to 178. 
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school or opposition referees”.22 The agreement is recorded in 

writing in correspondence which is included in the record.23 

9.6 The applicants subsequently applied to St John’s, and the second 

respondent wrote a letter, in accordance with the agreement, 

supporting the children’s move.24 

9.7 Some time after failing to obtain admission to St John’s, and thus 

remaining at Pridwin, the second applicant suggested to the 

second respondent that Pridwin’s head of sport might have a “low 

IQ”, and suggested that one of Pridwin’s employees did not “realise 

the calibre of people [the employee] [wa]s choosing to take on”.25 

9.8 At the first applicant’s first meeting with a junior member of 

Pridwin’s sport staff, he told her that she was “incompetent” and 

that her “incompetence was demoralising the children”.26 

9.9 The first applicant subsequently, on 27 June 2016, brought a 

professional football coach with him to interrupt and interfere with a 

sports practice at which his children were not even in attendance, 

                                                      

22  Para 108 to 108.2.2, Pridwin’s answering affidavit, Vol 2, pages 179 to 180. 

23  See annexures AA17 and AA18 to Pridwin’s answering affidavit, Vol 4, pages 338 and 339.  

24  Para 110, Pridwin’s answering affidavit, Vol 2, page 181 and annexure E to the applicants’ 
founding affidavit, Vol 1, page 83. 

25  See paras 115 to 117 of Pridwin’s answering affidavit, Vol 2, page 182. 

26  Para 11, annexure AA30 to Pridwin’s answering affidavit, Vol 4, page 376. 
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in clear violation of the agreement.27  

9.10 When the first applicant was told by the second respondent that his 

behaviour was unacceptable, the first applicant took the second 

respondent by the arm, and said to the professional football coach 

that he had brought with him, in front of other parents, that “these 

people do not know what they are doing”, which was also conduct 

in clear violation of the agreement.28 

9.11 After the incident on 27 June 2016, the first applicant walked into 

the second respondent’s office without invitation. He insisted that 

he wished to explain his actions. He was there informed that the 

second respondent “found it totally unacceptable that [the first 

applicant] brings a stranger onto the school premises, uninvited, 

and that they then proceed to disrupt the sporting session”. He was 

further informed that “this was in breach of the agreement … 

reached on … 28 January 2016”, and the first applicant was asked 

to leave. He initially declined to do so, many times. 29 

9.12 It was in these circumstances that the termination letter was sent to 

the applicants. It was sent to the applicants after receipt of advice 

                                                      

27  Para 134, Pridwin’s answering affidavit, Vol 2, page 186 read with para 138, Vol 2, page 188. 

28  Para 136, Pridwin’s answering affidavit, Vol 2, page 187. 

29  Para 140, Pridwin’s answering affidavit, Vol 2, pages 189 to 190. 
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from legal representatives on the board.30 The letter included many 

of the reasons set out above as the express bases for the second 

respondent’s decision to terminate.31 

10 The applicants go to lengths to emphasise what they submit that “this 

case is not about”, and they complain that Pridwin has “sought to blur the 

legal issues by raising every conceivable incident” in order to paint the 

Parents “in a bad light”.32 We submit that this is incorrect, and that the 

facts and context to this application are critical considerations. This being 

so, we submit that the SCA was correct to find that the applicants attempt 

to elide the facts in a manner that is self-serving and convenient. We 

submit that the facts summarised above are binding on the Parents on the 

basis of the rules that apply to motion proceedings, and this was properly 

conceded in the SCA.33 When regard is had to the termination letter itself, 

Pridwin’s decision to terminate was clearly informed by a “catalogue” of 

repeated misconduct.34 

                                                      

30 Para 141, Pridwin’s answering affidavit, Vol 2, page 190.  

31 See the termination letter, annexure L to the first applicant’s founding affidavit, Vol 2, pages 104 
to 106. 

32  Paras 27 and 28 of the applicant’s heads of argument. 

33  Para 9 of the SCA Judgment, Vol 11, page 1143. 

34  Para 9 of the SCA Judgment, Vol 11, page 1143. 
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THE APPLICABLE REGULATORY FRAMEWORK 

11 It is convenient, before addressing the applicants’ grounds of appeal 

specifically, to place the facts above in their proper regulatory context. 

This is because the applicants’ argument in this application is premised 

on an interpretation of the relevant constitutional rights and duties that we 

submit is incorrect. Their contentions frame the applicable rights and 

duties that arise in this application in a manner that incorrectly leads to a 

favourable conclusion. 

12 The applicants argue that section 29(1) of the Constitution is binding on 

Pridwin, and includes a negative obligation on Pridwin to refrain from 

interfering with the applicants’ children’s rights to basic education. They 

argue that the termination would constitute such interference. The 

applicants submit that their children’s rights under section 28(2) of the 

Constitution lead to the conclusion that the manner in which the Parent 

Contract was terminated could have been lawful, if at all, in extraordinary 

circumstances.   

13 We submit that the applicants’ contention in regard to the applicability of 

section 29(1) has no basis. However, even if this Court were to find that 

the ‘negative’ obligation might apply to Pridwin in some circumstances, 

we submit that this is irrelevant on the facts of this application. On a 

proper consideration of the lawfulness of the termination of the Parent 
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Contract, there was no violation of the negative obligation that is alleged 

to have arisen. We furthermore submit that the applicants’ argument in 

regard to the import of section 28(2) fatally overlooks Pridwin’s 

constitutional rights. It also fails to give due cognisance to the rights of the 

other children who are being educated at the school. 

14 We set out our submissions in regard to the constitutional rights that we 

submit are relevant to this application below. 

(a) Section 29 of the Constitution cannot assist the Parents in the 

circumstances 

15 Section 29 of the Constitution35 enshrines the right to education in South 

Africa for “every one”. The right has two important facets:  

15.1 The first, under section 29(1) of the Constitution, is that it grants to 

“every one” a justiciable right, which can be claimed against the 

‘State’, to a “basic education”.36  

15.2 The second facet, under section 29(3), is a freedom guaranteed by 

the State to protect the right of “every one” to establish and 

maintain independent, or ‘private’, schools.37  

                                                      

35  Constitution of the Republic of South Africa, 1996 (“the Constitution”). 

36  Section 29(1) of the Constitution provides as follows: “(1) Everyone has the right: (a) to a basic 
education, including adult basic education; and (b) to further education which the state, through 
reasonable measures, must make progressively available and accessible.” 
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16 The applicants contend that there is a ‘negative’ aspect of the first facet of 

section 29(1) which has a bearing on the validity of the termination. The 

applicants contend that section 29(1) of the Constitution creates a duty, 

binding on Pridwin as a non-state actor, not to “interfere” with the 

applicants’ children’s positive rights under the same provision. Proceeding 

from this premise, the applicants contend that the removal of their 

children from Pridwin would have had the effect of placing their children’s 

rights to a “basic education” under threat.  

17 The applicants purport to cite case law in support of the proposition that 

Pridwin was bound by an obligation, arising under section 29(1) of the 

Constitution, not to terminate the Parent Contract. However, we submit 

that each of the cases they refer to either do not establish the proposition, 

or they are materially distinguishable from the current facts. They refer to 

similar cases to those referred to before Hartford AJ in the High Court, 

and to those referred to before the SCA. For similar reasons, we submit 

that the learned judges in the courts below were correct to conclude that 

those cases were not pertinent to the facts:38 

                                                                                                                                                                                  

37  See section 29(3) of the Constitution, which is discussed in more detail below. 

38 One additional judgment on which the applicants now purport to rely before this Court is a recent 
judgment of Mhlongo v John Wesley School [ZAKZDHC 64 (19 December 2018). Although 
ISASA was not a party to those proceedings, it is submitted that the latter case is also 
distinguishable from the present one. In the first instance, the school in the matter relied on a 
different contract to the Parent Contract issued by ISASA. In the second instance, the school 
relied on an erroneous interpretation of ISASA’s Frequently Asked Questions document. The 
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17.1 Juma Musjid,39 we submit, is plainly distinguishable from the 

present facts. That case concerned the decision of Trustees to 

terminate the right of occupation in respect of property occupied by 

the Provincial Department of Education. The Trust had allowed the 

property to be used to house a public school, and it had made 

“contributions towards expenses associated with a public school”, 

including paying costs which the Department “ought to have 

provided”. These facts are themselves distinguishable from the 

present application. We furthermore point out the following:  

17.1.1 Even in these circumstances, although this Court did find 

that there was a ‘negative’ obligation upon the Trust under 

section 29(1) of the Constitution, it expressly held that that 

obligation was “secondary” and arose “only from its 

willingness to allow the property to be used as a public 

school and to enter into a section 14 agreement [under the 

South Africa Schools Act 84 of 1996]”. Those are not at all 

the facts in the present application.  

                                                                                                                                                                                  

issue in the matter turned on the correct understanding of the word “exclusion” in the latter 
document. ISASA understands that the matter is presently on appeal. However, we submit with 
respect that the position sought to be advanced by the school in that matter is manifestly 
incorrect. We submit that the judgment in Mhlongo and the judgment of the SCA are not in conflict 
with one another. Even if it is so, as the applicants contend, that it was necessary for Pridwin to 
act reasonably, we submit that it plainly did so, in the present case. To the extent necessary, 
further submissions will be made at the hearing in this regard. 

39  Governing Body of the Juma Musjid Primary School & Others v Essay N.O. & Others 2011 (8) 
BCLR 761 (CC). 
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17.1.2 This Court further held that the obligation was not absolute, 

in that “[a]t most, the Trust’s constitutional obligation, once 

it had allowed the school to be conducted on its property, 

was to minimise the impairment of the learners’ right to 

basic education”. The Court “stressed” that the purpose of 

the application of section 29 of the Constitution was “not to 

obstruct private autonomy or to impose on a private party 

the duties of the State in protecting the Bill of Rights”. 

17.2 We submit that AllPay II40 plainly arose in a different factual context 

entirely. Allpay II was concerned with an entity that had tendered to 

discharge the obligation to pay social grants on an organ of state’s 

behalf. It had tendered to do so for profit, and on a countrywide 

basis. We submit that there is no analogy to be drawn between the 

constitutional function discharged in AllPay II and the function 

discharged by Pridwin, as a private school. 

17.3 Daniels v Scribante41 is, in our submission, another inapposite 

judgment. That case was concerned with a contention by an 

occupier under the Extension of Security of Tenure Act 62 of 1997 

                                                      

40  AllPay Consolidated Investment Holdings (Pty) Ltd & Others v Chief Executive Officer of the 
South African Social Security Agency & Others (No 2) 2014 (4) SA 179 (CC). 

41  Daniels v Scribante & Others 2017 (4) SA 314 (CC). 
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(“ESTA”) that she was entitled to make improvements to a dwelling 

that would render it consonant with a dwelling with dignity without 

first obtaining the consent of the owner or the person in charge. 

The owner argued that, given that section 13 of ESTA allows an 

owner or person in charge to be ordered to compensate an 

occupier for improvements, affording an occupier the asserted right 

would effectively mean that a positive duty was being imposed on 

an owner or person in charge to finance the improvements. The 

positive duty of a private person was only acknowledged by this 

Court to this limited extent. 

18 The result, in our submission, is that, in the circumstances of this 

application, Pridwin is not bound by a negative constitutional obligation 

not to terminate the Parent Contract. Furthermore, even if it were bound, 

we submit that the obligation would not be relevant to this case because it 

was established unequivocally in the High Court, and affirmed by the 

SCA, that there are a number of public schools that are prepared to 

accept the applicants’ children for enrolment at this moment.42  

                                                      

42 The schools are Greenside Primary School; Emmarentia School; and Parkview School.  
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19 Section 8(2) of the Constitution, as the applicants themselves accept,43 

provides that an analysis of whether a “provision of the Bill of Rights” will 

bind Pridwin must be context-specific. It will bind Pridwin only if that is 

appropriate “taking into account the nature of the right and the nature of 

any duty imposed by the right”. For the reasons above, we submit that 

there is nothing in the nature of section 29(1) of the Constitution or the 

duties imposed by it that is relevant to the present application, and we 

submit that the conclusions of the court a quo and the SCA in this regard 

should be upheld.  

20 For these reasons, we submit that section 28(2) of the Constitution is the 

only constitutional right that may potentially avail the applicants,44 which is 

a fact which Pridwin and ISASA have always accepted. On the facts on 

which this application falls to be determined, we submit that there was 

compliance with its requirements. We shall address the import of section 

28 in more detail, further below.  

(b) The constitutional rights – not addressed by the applicants – that 

support Pridwin and ISASA’s case 

21 The applicants’ written submissions overlook that the termination was 

                                                      

43  Para 98 of the applicant’s heads of argument. 

44  Section 28(2) of the Constitution provides that “a child’s best interests are of paramount 
importance in every matter concerning the child”. 
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required to have regard to competing and equally important constitutional 

rights. We submit that there are three constitutional rights that support the 

conclusion that the termination was valid, namely: 

21.1 The right to establish independent schools under section 29(3) of 

the Constitution; 

21.2 The right of freedom of association under section 18 of the 

Constitution; and 

21.3 The rights of children, on which the applicants themselves rely, 

under section 28(2) of the Constitution. 

(i) Pridwin’s rights under section 29(3) of the Constitution 

22 Section 29(3) of the Constitution is a ‘negative’ component of the right to 

education.45 Section 29(3) of the Constitution grants “everyone” the right 

to establish and maintain independent schools: 

“Everyone has the right to establish and maintain, at their own 
expense, independent educational institutions that –  

(a) do not discriminate on the basis of race; 

(b) are registered with the state; and 

(c)  maintain standards that are not inferior to standards at 
comparable public educational institutions.” 

 

                                                      

45 See Ex Parte Gauteng Provincial Legislature: In re Dispute concerning the constitutionality of 
certain provisions of the Gauteng School Education Bill of 1995 1996 (3) SA 165 (CC) at para 8. 
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(Our emphasis). 

 

23 The provision is ‘negative’ in that it is ‘defensive’ – it constitutes a 

constitutionally enshrined protection against undue state interference. In 

this case, we submit that the import of section 29(3) of the Constitution 

plays an important role. It establishes the right of schools such as Pridwin 

to their independence. Pridwin is a ‘private school’ in the sense that it is a 

juristic entity created by private parties, for private purposes, that exists in 

a private but adequately regulated sphere.46 The school is also wholly 

unsubsidised by the State.47  

24 There is nothing in our submission that is constitutionally objectionable 

about private schools. On the contrary, under the Constitution, the 

existence of independent schools such as Pridwin is celebrated. In Ex 

Parte Gauteng Provincial Legislature,48 Mahomed DP (as he then was) 

held that section 29(3) of the Constitution serves an important societal 

purpose: 

“The object of [the provision] is to make clear that while every person 
has a right to basic education through instruction in the language of 

                                                      

46  Section 8(2) of the Constitution, as we have set out above, provides that a “provision of the Bill of 
Rights binds a natural or a juristic person if, and to the extent that, it is applicable, taking into 
account the nature of the right and the nature of the right and the nature of any duty imposed by 
the right”. In as far as section 29(3) of the Constitution is concerned, we submit that Pridwin 
meets this requirement. There is no authority of which we are aware that suggests otherwise. 

47  Para 26 of the HC Judgment, Vol 10, page 983. 

48 Ex Parte Gauteng Provincial Legislature above note 45. 
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his or her choice, those persons who want more than that and wish to 
have educational institutions based on a special culture, language or 
religion which is common, have the freedom to set up such 
institutions based on that commonality … . … [Section 29(3) of the 
Constitution accordingly] preserves an important freedom. The 
constitutional entrenchment of that freedom is particularly important 
because of our special history initiated during the fifties, in terms of 
the system of Bantu education. From that period the State actively 
discouraged and effectively prohibited private educational institutions 
from establishing or continuing private schools and insisted that such 
schools had to be established and administered subject to the control 
of the State. The execution of those policies constituted an invasion 
of the right of individuals in association with one another to establish 
and continue, at their own expense, their own educational institutions 
based on their own values. Such invasions would now be 
constitutionally impermissible in terms of [section 29(3) of the 
Constitution]”.49 

 

(Our emphasis). 

 

25 In the present application, we submit that the private nature of Pridwin’s 

decision ought to be protected. Section 29(3) of the Constitution supports 

the conclusion that Pridwin, in terminating the Parent Contract, was not 

carrying out a “public function” that is reviewable under PAJA. 

(ii) Pridwin’s rights to dissociate under section 18 of the Constitution   

26 Section 18 of the Constitution, in the context of the present application, is 

a similarly important right. Like section 29 of the Constitution, it also has 

                                                      

49  Ex Parte Gauteng Provincial Legislature above note 45. We note that in the dictum above, the 
learned justice was discussing section 32(c) of the Constitution of the Republic of South Africa 
Act 200 of 1993 (“Interim Constitution”), however, in our submission, the same considerations 
would apply to section 29 of the Constitution, which is the successor to the former provision. 
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‘positive’ and ‘negative’ facets. Section 18 explicitly guarantees 

“[e]veryone” – including Pridwin and ISASA – the “right to freedom of 

association”. This is significant not because the provision vests Pridwin 

and ISASA with the right to associate with whomever they wish, but 

because of the negative corollary of that proposition: section 18 of the 

Constitution protects their correlative rights not to associate.  

27 Thus, as much as ISASA and Pridwin have constitutional rights to 

associate, they have a concomitant right to dissociate. We submit that 

Pridwin lawfully exercised its rights not to associate in the termination that 

is the focus of this application. 

28 The content of the right to freedom of association was discussed in 

Wittmann v Deutscher Schulverein, Pretoria And Others.50 In this case, 

the court held as follows: 

“Freedom of association entails the right with others to exclude non-
conformists. It also includes the right to require those who join the 
association to conform with its principles and rules.” 

 

29 In the same case, the court also had occasion to say the following about 

section 32(c) of the Interim Constitution, which is the predecessor to 

section 29(3) of the Constitution:  

                                                      

50 1998 (4) SA 423 (T) at 451D-E. 
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“[Section 32(c) of the Interim Constitution] guarantees a freedom of 
individuals in association with one another to establish their own 
educational institutions based on their own values. The right to 
exclusivity on the grounds of culture, language or religion includes 
the right to exclude non-users of that language and non-adherents of 
that culture or religion, or to require from them conformity”.51 

 

(Our emphasis). 

 

30 The correlative right to freedom to dissociate from others as a component 

of the right to freedom of association under section 18 of the Constitution 

was reiterated in Cronje v United Cricket Board of South Africa,52 where 

Kirk-Cohen J held as follows: 

“[Section] 18 of the Constitution … includes the freedom and right of 
non-association or what has been described in the United States of 
America as the freedom to dissociate. … Although Chaskalson et al 
submit that the Canadian Supreme Court appeared split on this 
freedom, I am of the view that the following passage from the 
judgment of La Forrest J at 212 applies to the respondent as custos 
morum of the high principles applicable to the game of cricket: 

‘The question, then, is whether the protection of this community 
interest and the antecedent individual interest requires that freedom 
from compelled association be recognised under s 2(d) of the 
Charter. 

In my view, the answer is clearly yes. Forced association will stifle 
the individual’s potential for self-fulfilment and realisation as surely as 
voluntary association will develop it. Moreover, society cannot expect 
meaningful contribution from groups or organizations that are not 
truly representative of their memberships’ convictions and free 
choice. Instead, it can expect that such groups and organisations will, 
overall, have a negative effect on the development of the larger 

                                                      

51 Ibid at 454G-I 

52  Cronje v United Cricket Board of South Africa 2001 (4) SA 1361 (T) 
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community”.53 

 

(Our emphasis). 

 

31 Woolman, with reference to Wittmann and two other recent cases54, 

explains the correlative right of exclusion under section 18 of the 

Constitution as follows: 

“...once a person has been granted entry into an association, he or 
she accepts the basic principles upon which the association operates 
and thus the principles that may lead to his or her exclusion. The 
potential for exclusion is part of the consideration the member offers 
in return for admittance.”55 

 

(Our emphasis). 

 

32 On these bases, we submit that there can be no doubt that Pridwin enjoys 

a constitutionally enshrined right to choose with whom to associate and to 

dissociate. In terminating the Parent Contract, we submit that these 

constitutionally enshrined rights were lawfully exercised.  

(iii) Section 28(2) of the Constitution gives rise to competing constitutional 

rights that support the lawfulness of the termination  

33 The applicants allege that their children are the beneficiaries of rights 

                                                      

53  Ibid at 1383B-F 

54 Cronje ibid; and Ward v Cape Peninsula Ice Skating Club 1998 (2) SA 487 (C). 

55 Stuart Woolman “Freedom of Association” in Constitutional Law of South Africa (2ed: 2009) at 44 
to 66. 
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under section 28(2) of the Constitution, and that those rights were 

relevant considerations in regard to the termination of the Parent 

Contract. ISASA accepts that this is the case. What the applicants do not 

adequately address is the competing section 28(2) rights of the other 

learners at the school. 

34 The applicants cannot dispute that their conduct was disruptive to, and 

interfered with, other learners’ rights. We submit that Pridwin’s decision 

must be evaluated within this context. On this basis, we submit that the 

High Court was correct to find that –   

“a balancing act had to be undertaken by Marx between the rights of 
the [applicants’] children and those of the other 445 children in the 
school. In that both were equally important, Marx was obliged to 
weigh up the two competing sets of rights against each other and 
determine the best way forward”.56  

 

35 The High Court and the SCA both found that the termination struck an 

appropriate balance. We submit that those courts were correct to do so, 

and that the same result should apply here. On the facts on which the 

application falls to be determined, in the light of the regulatory framework 

we have set out above, we submit that the lawfulness of the termination 

cannot be disputed. 

                                                      

56 HC Judgment para 65, Vol 10, page 998. 
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THE APPLICANTS’ GROUNDS OF APPEAL FALL TO BE DISMISSED 

36 In relation to the lawfulness of the termination of the Parent Contract, the 

applicants advance two main grounds of appeal. It is only in the event that 

this Court finds that Pridwin was entitled to rely on its rights under the 

Parent Contract that they contend that the Parent Contract is contrary to 

public policy. We shall address the latter contention further below. For the 

reasons we shall presently set out, we submit that the applicants’ two 

main grounds of appeal are without merit. 

(a) The procedural challenge should be dismissed 

(i) The applicants cannot establish a constitutional right to a hearing in this 

case 

37 There is no constitutional right that grants a litigant the right to make 

representations in the sphere of contracts between private actors as a 

general principle. We submit that there is no constitutional right to a 

hearing that arises in this application. This application concerns a 

contractual matter, and falls to be resolved, taking account of all relevant 

section 28(2) rights, in terms of the provisions of the Parent Contract.  

38 In advancing their contentions to the contrary, the applicants refer to two 

decided cases, in purported support of their position. For the following 

reasons, we submit that the requirements laid down in those cases were 
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either complied with, or are distinguishable from the facts of this 

application: 

38.1 The applicants themselves concede that C and Others57 was 

concerned with an entirely different issue to the present 

application. This case, unlike that one, does not concern the 

removal of a child from family care. Although the applicants 

contend that the principle is the same, that is not correct. In any 

event, even if the principle in C and Others did apply, we submit 

that its requirements were met in this case. We submit that 

Hartford AJ’s conclusion that, on the facts on which the case fell to 

be determined, the second respondent had indeed given 

“adequate consideration” to the applicants’ children before 

termination cannot be gainsaid. 

38.2 We submit that the applicants’ reliance on J v NDPP58 is unhelpful 

for similar reasons, namely that it concerned a wholly different 

issue:  

38.2.1 There, this Court was required to decide whether section 

50(2)(a) of the Criminal Law (Sexual Offences Act) 

                                                      

57 C and Others v Department of Health and Social Development, Gauteng and Others 2012 (2) SA 
208 (CC). 

58 J v National Director of Public Prosecutions and Another 2014 (7) BCLR 764 (CC). 
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Amendment Act 32 of 2007, which required a court to 

place even children convicted of sexual offences onto a 

sex offenders’ registry, was constitutional. The Court 

accepted that the publication of a child’s details violated 

their rights in terms of section 28(2).  

38.2.2 The present case, as we have submitted further above, 

gives rise to no such violation. On the facts, we submit 

that Hartford AJ was correct to find that the second 

respondent “weighed up both the interests of the 

applicants’ children and those of all the other children”.59 

As she found, we submit that he did so lawfully and 

correctly.60 

39 The applicants’ only other submission made in support of a 

“constitutional” right to be heard in the context of the termination of a 

private contract is the contents of a document (the “Rights and 

Responsibilities document” or “R&R document”) signed between the 

                                                      

59  Para 69 HC Judgment, Vol 10,1000. 

60  Para 69 HC Judgment, Vol 10,1000. 
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Department of Basic Education and an association of schools other than 

Pridwin or those represented by ISASA.61  

40 The Rights and Responsibilities document states that those schools “may 

exclude a learner on the basis of any of the above grounds [which include 

breach by the parents of their contract with those schools] provided that a 

fair procedure has been followed”, and that “the best interests of the child 

should always be adhered to”.62  

41 The Rights and Responsibilities document is clearly not binding on 

Pridwin. However, even if one were to leave this aside, we submit that, on 

the facts, the requirements were met in the present case. Accordingly, we 

submit that the contention that the applicants had a constitutional right to 

a hearing falls to be rejected. 

(ii) The impugned decision is not “administrative action” under PAJA 

42 In our submission, the exercise by a private school of an entitlement that 

derives from contract does not constitute “administrative action” as 

defined under PAJA. We submit that the power of a private school to do 

so is just that – inherently private – and the SCA was correct to conclude 

                                                      

61  The R&R Document is one part of a composite document. The composite document is a 
Communications Protocol,61 signed in 2008, between the Department of Basic Education, on the 
one hand, and the National Alliance of Independent School Associations (“NAISA”) (of which 
ISASA forms a part), on the other. The Communications Protocol is “nothing more than a 
clarificatory guideline”, and it could never be binding on Pridwin. 

62  Annexure FJ1, Vol 9, pages 917 to 924. 



 

 
Page 30 of 48 

that the grounds advanced by the applicants under this heading were 

their “least meritorious attempt to insist that they had a right to be 

heard”.63 We submit that the SCA was correct to dismiss the argument on 

the basis of a “short answer”, namely that “in cancelling the contracts 

Pridwin was not exercising a public power or performing a public 

function”, but rather “exercising a contractual right that did not constitute 

administrative action”.64  

43 There are various High Court decisions which have reached the same 

conclusion. As Hartford AJ pointed out, Swain J did so in Khan v Ansur 

NO and Others:65 

“As I understand the argument, the effect is to transform the nature 
and identity of a private school into that of a public institution whose 
officials, when exercising the power not to reregister the applicant, 
exercised a public power and performed a public function. The leap 
of logic inherent in such reasoning only has to be stated to be 
rejected. It is clear that there is a fundamental statutory distinction 
between a public school and an independent school in terms of the 
South African Schools Act 84 of 1996. The administrative control 
over an independent school by the executive branch of government 
lies in the power to register and deregister such a school. The object 
is obviously the maintenance of educational standards in 
independent schools. There is, however, no control over the 
administrative decisions taken by officials of an independent school 
in the exercise of their functions. Such officials therefore do not 
exercise a public power, nor perform a public function, when doing 

                                                      

63  Para 49 of the SCA Judgment, Vol 11, page 1156. 

64  Para 49 of the SCA Judgment, Vol 11, page 1156. 

65 Khan v Ansur NO and Others 2009 (3) SA 258 (D) at para 32.  
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so”.66 

 

44 In our respectful submission, the conclusion of Swain J was correct.67 We 

submit that the applicants fail to cite any cogent authority to the contrary. 

For this and other reasons, we submit that the latter conclusion should be 

followed.  

45 The applicants’ contention that Pridwin’s decision to terminate the Parent 

Contract was reviewable under PAJA on the basis that there was a 

“governmental interest in the decision-making power in question”, in our 

submission, may be comfortably rejected. The basis for the contention is 

the R&R Document and a judgment of the SCA, per Nugent JA, in Calibre 

Clinical Consultants.68  

46 To the extent that the applicants seek to argue that the R&R Document 

supports a contention that there is a sufficient “governmental interest” in 

the termination to render the standards of PAJA applicable, we submit 

that there are three reasons why this contention is incorrect: 

46.1 The first reason is that, in Calibre Clinical Consultants, Nugent JA 

made clear that the question of whether there was a “governmental 

                                                      

66 Ibid at para 32. 

67  Also see Klein v Dainfern College and Another 2006 (3) SA 73 (T). 

68  Calibre Clinical Consultants (Pty) Ltd and Another v National Bargaining Council for the Road 
Freight Industry and Another 2010 (5) SA 457 (SCA). 
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interest in the decision-making power in question” was not a 

universal or dispositive test for whether PAJA applies.69 We submit 

that the nature of Pridwin’s decision to terminate the Parent 

Contract must be assessed on the specific facts and 

circumstances that arise in this application.  

46.2 The second reason is that the “governmental interest” test 

advanced by the applicants fails to capture the proper enquiry. The 

test, as Nugent JA notes in his judgment in Calibre Clinical 

Consultants, is a transplant of English origin, which was espoused 

in the English case of R v Chief Rabbi.70 In that case, the English 

court went on to note that “where non-governmental bodies have 

hitherto been held reviewable, they have generally been operating 

as an integral part of a regulatory system which, although itself 

non-statutory, is nevertheless supported by statutory powers and 

penalties clearly indicative of government concern”. The R&R 

Document contains no such “statutory powers” or “penalties”.  

46.3 The third reason is that, even if a “governmental interest” test were 

to be applied, the question of any adverse consequences of 

                                                      

69  Ibid at para 40. 

70 Regina v Chief Rabbi of the United Hebrew Congregations of Great Britain and the 
Commonwealth, Ex parte Wachmann [1992] 1 WLR 1036 (QB) at 1041C-E. 
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Pridwin’s decision on the interests of the applicants or their 

children (notwithstanding that there are various available schools 

to attend) would not be dispositive. In Calibre Clinical Consultants, 

Nugent JA held that the utility of the inquiry was limited to the 

following:  

“it directs the enquiry to whether the exercise of the power … 
might properly be said to entail public accountability and it 
seems to me that accountability to the public is what judicial 
review [under PAJA] as always been about. It is about 
accountability to those with whom the functionary or body has no 
special relationship other than that they are adversely affected 
by its conduct and the question in each case will be whether it 
can properly be said to be accountable notwithstanding the 
absence of any such special relationship”. 

 

In our submission, Pridwin’s accountability in exercising its power 

to terminate the Parent Contract was solely to the applicants: they 

were the private parties with whom Pridwin had a special 

relationship. It was not a decision for which Pridwin is accountable 

to the public. Indeed, though the applicants attempt to rely on R v 

Chief Rabbi as support for their position, the court in that case held 

that “whether or not a decision has public law consequences must 

be determined otherwise than by reference to the seriousness of 

its impact upon those affected”. 

47 We submit that Khan v Ansur NO and Others demonstrates that reliance 

on decisions of our courts made in the context of administrative law is 
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inappropriate. The decision to terminate the Parent Contract is a decision 

of a contractual as opposed to an administrative nature.71  We submit that 

it falls to be addressed in terms of the principles established by this Court 

in Barkhuizen and applied by the SCA in Bredenkamp,72 and the SCA 

was correct to find that “Pridwin is not accountable to the public for a 

decision to terminate a parent contract”, nor “answerable to any public 

authority for the manner in which it terminate[d]” the Parent Contract.73 In 

any event, viewed through its proper prism, we submit that Hartford AJ’s 

conclusion that Mr Marx “acted eminently reasonably in exercising his 

discretion”, was eminently correct.74 

(iii) The Parent Contract’s terms favour the dismissal of the application 

48 The fact that PAJA, in our submission, does not apply does not mean that 

the Parent Contract does not itself impose procedural safeguards. The 

only constitutional safeguard, which in our submission required 

compliance with in the present case, is section 28(2) of the Constitution. 

49 Outside of the application of PAJA, a person does not necessarily have 

the right to be heard before a decision is taken contrary to their 

                                                      

71 This requirement must be met for PAJA to apply.  See Minister of Home Affairs and others v 
Scalabrini Centre, Cape Town and others [2013] 4 All SA 571 (SCA) at paras 51 to 52. 

72 Barkhuizen v Napier 2007 (5) SA 323 (CC); and Bredenkamp and Others v Standard Bank of SA 
Ltd 2010 (4) SA 468 (SCA).  

73 Para 63 of the SCA Judgment, Vol 11, page 1160. 

74 HC Judgment at para 138, Vol 10, page 1027. 
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interests.75  If anything, the position is the opposite: the SCA has held that 

there is “no general duty on decision-makers to consult interested parties 

for a decision to be rational under the rule of law”.76 Everything depends 

on the facts of the case and the legislative requirements (if any) that 

apply. Under the common law, the SCA has held that a duty of 

consultation “will arise only in circumstances where it would be irrational 

to take the decision without such consultation”.77 The SCA has also held 

that this is a “different” question to “whether [the decision] was reasonably 

made”.78 

50 The applicants, with the first applicant having misconducted himself, were 

aware that the agreement had placed them on terms. They were 

thereafter made aware that they had violated the agreement and were in 

breach of the Parent Contract. On the facts that arise in the present 

application, as those facts fall to be determined in terms of the rules that 

apply to disputes of fact in motion proceedings, we submit that no such 

irrationality arises. 

                                                      

75 National Treasury v Kubukeli 2016 (2) SA 507 (SCA) at paras 16 to 25.   

76 National Treasury v Kubukeli at para 16. Were it otherwise, Hartford AJ held (we submit correctly) 
that this would lead to “absurd situation[s]”. HC Judgment at paras 89 to 91, Vol 10, pages 1007 
to 1008. 

77 Minister of Home Affairs and Others v Scalabrini Centre, Cape Town and Others 2013 (6) SA 421 
(SCA) at para 72. 

78 Minister of Home Affairs v Scalabrini Centre 2013 6 SA 421 (SCA) at para 65. 
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51 We have summarised the facts that gave rise to the termination above. It 

is the applicants who bear the onus of demonstrating that Pridwin’s 

decision to terminate the Parent Contract was “irrational”. In the present 

application, we submit that they have failed to do so. For all of the 

reasons above, we submit that the applicants’ procedural challenge to the 

legality of the termination must fail. 

(b) The termination was not substantively unlawful  

(i) The applicants’ “sins of the father” argument is misconceived 

52 The applicants argue that this Court, in M v S,79 established a “sins of the 

father” principle. They argue that this principle renders the termination on 

the basis of the applicants’ conduct impermissible.  

53 In our submission, the applicants’ reliance on M v S as establishing a 

“sins of the father principle” insofar as it ought to be applied to the present 

application is incorrect. We submit that the decision in that case is 

distinguishable from the present one:  

53.1 The case was not concerned with the question of whether or not a 

contract with a private school should be terminated; 

                                                      

79 M v The State 2008 (3) SA 232 (CC). 
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53.2 No one in the case suggested that the mother of the children in 

that instance should not spend any time at all in a prison, but rather 

how long she should spend there; 

53.3 The mother in the case was her children’s primary caregiver, and 

the question before the court was for how long (not whether) the 

mother should be separated from her children; 

53.4 In its judgment, the Court opined that “[t]he paramountcy principle, 

read with the right to family care, requires that the interests of 

children who stand to be affected receive due consideration. It 

does not necessitate overriding all other considerations. Rather, it 

calls for appropriate weight to be given in each case to a 

consideration to which the law attaches the highest value, namely, 

the interests of children who may be concerned”;80 

53.5 In the circumstances of that case, “[t]here was virtually nothing in 

the … reasons for sentence to show that [the decision-maker] 

applied a properly informed mind to the duties flowing from section 

28(2) read with section 28(1)(b)”;81 and 

                                                      

80 M v The State at para 42. 

81 M v The State at para 47. 
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53.6 The Court also explicitly stated that it did not purport to pronounce 

on any issue beyond that of the sentencing court where the 

breadwinner is the primary caregiver, was not called upon to deal 

with any other issue and held that in regard to any other issue, 

“everything will depend on the facts”.82 

54 M v S thus takes the matter no further. In the present application, the 

decision-maker concerned is not a judicial officer or a public 

administrative functionary, but a private school. The applicants’ children 

do not stand to lose a breadwinner and primary caregiver.  

55 We submit that Hartford AJ was correct to reject the “sins of the father” 

principle that the applicants sought to advance. In this regard, the learned 

judge held as follows: 

“Th[e] [alleged] doctrine must, in my opinion, logically be expanded to 
include that the ‘sins and traumas’ of [the children’s] father should 
equally not be visited upon other children in the school who are also 
protected by s 28(2) of the Constitution. There is absolutely no 
reason why the first [applicant’s] children should be protected from 
his ‘sins’ at the school, whilst all the other 445 children in the school 
should suffer as a result of his ‘sins’”.83 

(Our emphasis). 

 

                                                      

82 M v The State at para 28. 

83 HC Judgment, para 109, Vol 10, page 1015. 
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56 In our submission, this dictum merits application in the present 

application. It is true that Pridwin’s termination of the contract will have the 

effect that the applicants’ children will be required to attend a different 

school. However, even from those options that are State-provided, we 

have explained above that there are various alternatives. In the 

circumstances, we submit that none of the constitutional rights of the 

applicants and their children have been infringed. 

(ii) Pridwin has attempted to apply lighter or alternative sanctions despite not 

being required to do so in the circumstances 

57 There is no suggestion to be found in M v S that Pridwin ought to be 

burdened with a reverse onus of proving that no lighter sanctions were 

viable. This being so, we submit that any suggestion that Mr Marx’s 

termination of the Parent Contract was unlawful simply because there 

were lighter sanctions that Pridwin could notionally have imposed must be 

rejected.  

58 If this is so, then, given that we have submitted that PAJA does not apply, 

and that M v S does not purport to set any higher threshold in the 

circumstances of the present case, the only remaining question is 

whether Pridwin’s conduct complied with or was in breach of the Parent 
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Contract.84 In the court below, Hartford AJ held that it complied and that it 

in fact went further, in that it was reasonable in the circumstances: 

“[H]aving regard to the fact that the alleged misconduct took place 
over an extended period of time of about 8 months, and having 
regard to the fact that the first [applicant], even on his own version, 
on 27 June 2016, breached the undertakings he gave in the 28 
January 2016 agreement, I am of the view that, in any event, Mr 
Marx acted reasonably in finally terminating the contract”.85 

 

59 We submit that Hartford AJ’s conclusion was correct. We submit that the 

SCA was correct to agree. Pridwin’s conduct was indeed substantively 

lawful, and the applicants’ argument to the contrary must fail.  

THE ARGUMENT THAT CLAUSE 9.3 OF THE PARENT CONTRACT 

VIOLATES PUBLIC POLICY HAS NO MERIT 

60 ISASA has a direct and substantial interest in the manner in which the 

Parent Contract ought to be interpreted. It uses it as a standardised 

precedent in its other member schools. And its member schools form a 

large, cross-border group: at over a membership that includes over 750 

independent schools, from South Africa to Zambia, ISASA is the oldest 

                                                      

84 In Maphango and Others v Aengus Lifestyle Properties (Pty) Ltd 2011 (5) SA 19 (SCA), Brand AJ 
held that “reasonableness and fairness are not freestanding requirements for the exercise of a 
constitutional right”. Harms DP reached the same conclusion in Bredenkamp and Others v 
Standard Bank of South Africa Limited 2010 (4) SA 468 (SCA) at para 53. Also see Potgieter and 
Another v Potgieter 2012 (1) SA 637 (SCA) at paras 31 to 34. 

85 HC Judgment para 137, Vol 10 page 1026. For completeness, we point out that the applicants’ 
contention that there were lighter sanctions that could be applied is in any even disputed. See 
paras 347 to 351 of Pridwin’s answering affidavit of 22 November 2016, Vol 3, pages 254 to 256. 
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and largest non-profit independent schools’ association in the Southern 

African region.86 

61 The applicants attack the lawfulness of the Parent Contract itself in the 

event that they fail in respect of their first two grounds of appeal. If the 

Court finds that Pridwin’s termination of the Parent Contract in 

accordance with the terms of clause 9.3 was lawful, then the applicants 

argue that the Parent Contract itself is unlawful. 

62 We submit that the contention has no merit.  

63 It is trite that contractual provisions do not readily lend themselves to 

constitutional scrutiny. This is because they are not laws of general 

application. The applicants appear to accept that their only route to the 

invalidity of the Parent Contract is to demonstrate that the Parent Contract 

is contrary to public policy, which is consistent with the judgment of this 

Court in Barkhuizen v Napier:87 

“Ordinarily, constitutional challenges to contractual terms will give 
rise to the question of whether the disputed provision is contrary to 
public policy. Public policy represents the legal convictions of the 
community; it represents those values that are held most dear by the 
society. Determining the content of public policy was once fraught 
with difficulties. That is no longer the case. Since the advent of our 
constitutional democracy, public policy is now deeply rooted in our 

                                                      

86 See paras 10.1 to 10.6 of ISASA’s founding affidavit in its application to intervene, Vol 8, page 
777. 

87 Barkhuizen v Napier 2007 (5) SA 323 (CC). 
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Constitution and the values which underlie it. Indeed, the founding 
provisions of our Constitution make it plain: our constitutional 
democracy is founded on, among other values, the values of human 
dignity, the achievement of equality and the advancement of human 
rights and freedoms, and the rule of law. And the Bill of Rights, as the 
Constitution proclaims, “is a cornerstone” of that democracy; “it 
enshrines the rights of all people in our country and affirms the 
democratic [founding] values of human dignity, equality and 
freedom.” 

 

What public policy is and whether a term in a contract is contrary to 
public policy must now be determined by reference to the values that 
underlie our constitutional democracy as given expression by the 
provisions of the Bill of Rights. Thus a term in a contract that is 
inimical to the values enshrined in our Constitution is contrary to 
public policy and is, therefore, unenforceable”.88 

   

(Our emphasis). 

 

64 The applicants correctly raise no suggestion that, when they signed the 

Parent Contract, they were unaware of the obligations to which they were 

bound. There is similarly no assertion that the Parent Contract is invalid 

for want of equal bargaining power. The sole complaint raised against the 

validity of the Parent Contract is that it is contra bonos mores. 

65 This assertion is not substantiated. The principles of interpretation against 

which the Parent Contract must be measured were described by the SCA 

in Natal Joint Municipal Pension Fund v Endumeni Municipality.89 The 

“proper approach… is from the outset to read the words used in the 

                                                      

88 Ibid at paras 28 to 29. 

89 Natal Joint Municipal Pension Fund v Endumeni Municipality [2012] 2 All SA 262 (SCA). 
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context of the document as a whole and in light of all relevant 

circumstances”.90 

66 On this analysis, we submit that clauses 2.3, 4.2 and 4.4 of the Parent 

Contract bear consideration.  It is clear from these clauses, amongst 

others, that the Parent Contract places the interests and welfare of 

children at the centre. 

67 Clause 4.2 invites parents to take particular care to appreciate the legal 

obligations that the Parent Contract, read with the school policies, places 

upon them and to undertake the legal obligations with this care foremost 

in mind: 

“By signing or initialling or otherwise entering into this Contract you 
agree to the terms and conditions contained in this document as well 
as any terms and conditions contained in the Policies of the School, 
which form part of this Contract. These Policies are available on 
request from the School. It is important that you read and understand 
these Policies as they have important legal consequences for you. If 
there is any provision in this Contract that you do not fully 
understand, please ask for an explanation before signing”.91 

 

(Our emphasis). 

 

68 Another clause that bears consideration for contextual purposes is as 

follows: 

                                                      

90 Ibid at para 24. 

91 Clause 4.2 of the Parent Contract, Annexure Q to the applicants’ founding affidavit, Vol 2, pages 
124 to 136. 
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“In order to fulfil our obligations, we need your co-operation. Without 
detracting from any specific obligations, you are required to: fulfil your 
own obligations under these terms and conditions; encourage your 
Child in his or her studies, and give appropriate support at home; 
keep the School informed of matters which affect your Child; maintain 
a courteous and constructive relationship with School staff; ensure 
that your Child meets all of his obligations in terms of participating in 
and attending all aspects of the integrated day; and attend meetings 
and otherwise keep in touch with the School where your Child’s 
interests require you to do so”.92 

 

(Our emphasis). 

 

69 The provision of the Parent Contract impugned by the applicants as 

invalid is clause 9.3. However, it is trite that the meaning of the latter 

clause cannot be determined in isolation. Placed in its proper context, the 

clause is the second part of a reciprocal entitlement of each party, namely 

the applicants and Pridwin, to cancel the Parent Contract. The first part of 

this entitlement, namely clause 9.2, permits the applicants to “cancel th[e] 

Contract at any time, for any reason, provided [they] give the School a full 

term’s notice, in writing, of this intention before the withdrawal of the Child 

from the School”.93 As Hartford AJ pointed out in the court below, the 

                                                      

92 Parent Contract, annexure Q to the applicants’ founding affidavit, Vol 2, pages 124 to 136. 

93 Clause 9.2 of the Parent Contract, annexure Q to the applicants’ founding affidavit, Vol 2, pages 
124 to 136. 
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applicants have not contended that “their own right to cancel the contract 

is against public policy”.94 

70 Clause 9.3 of the Parent Contract then provides for a reciprocal obligation 

for Pridwin’s benefit, as follows: 

“The School also has the right to cancel this Contract at any time, for 
any reason, provided that it gives you a full term’s notice, in writing, 
of its decision to terminate this Contract. At the end of the term in 
question, you will be required to withdraw the Child from the School, 
and the School will refund to you the amount of any fees pre-paid for 
a period after the end of the term less anything owing to the School 
by you”.95 

 

(Our emphasis). 

 

71 If the applicants’ argument in this regard is to succeed, we submit that the 

applicants would be required to demonstrate that the impugned provision 

of the Parent Contract, on its face, constitutes an “immoral agreement”.96 

And the SCA has held that, if “evidence is required” to determine whether 

this is so, it is the “party who attacks the clause at either stage [that] must 

establish the facts”.97 

                                                      

94 HC Judgment para 125, Vol 10, page 1021. 

95 Clause 9.3 of the Parent Contract, Vol 2, pages 124 to 136. 

96 See Bredenkamp and Others v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) at para 
40. 

97 Ibid at para 49. 
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72 The applicants have advanced no such factual evidence.98 Moreover, 

even if facts had been advanced by the applicants, there are at least five 

reasons why we submit that the contention that the Parent Contract is 

contrary to public policy should be rejected: 

72.1 First, the impugned clause gives effect to Pridwin’s contractual 

rights, and this in itself has been held not to be contra bonos 

mores, but rather a “profoundly moral principle”: 

“Pacta sunt servanda is a profoundly moral principle, on which 
the coherence of any society relies”.99 

 

72.2 Second, the impugned clause of the Parent Contract does no more 

than to permit Pridwin to cancel the Parent Contract where there is 

a reason to do so, and only where it has given a notice period of at 

least one school term; 

72.3 Third, the impugned clause of the Parent Contract gives effect inter 

alia to Pridwin and ISASA’s rights under section 29(3) of the 

Constitution, and to free association under section 18 of the 

Constitution; 

                                                      

98 See para 288 of Pridwin’s answering affidavit of 22 November 2016, Vol 3, page 235. 

99 Ibid. 
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72.4 Fourth, the power of Pridwin to exclude persons from the school 

necessarily enhances its ability better to protect, promote and fulfil 

the rights of the other children being educated under its care; and 

72.5 Fifth, the impugned clause of the Parent Contract, in permitting 

Pridwin to terminate the Parent Contract in this manner, serves 

only to permit Pridwin to do precisely what the applicants are 

themselves permitted to do under the Parent Contract. 

73 For these reasons, far from being so odious that it falls to be set aside as 

contrary to public morals, we submit that clause 9.3 of the Parent 

Contract is an eminently reasonable contractual provision. We submit that 

Hartford AJ was correct to find that it is a “standard and common 

termination on notice clause that appears across commercial contracts 

throughout South Africa”, and that, despite not being required to do so, 

Pridwin exercised its entitlement reasonably. Certainly, we submit, the 

applicants have not demonstrated that it is in any way legally 

objectionable. In the circumstances, we submit that the applicants’ final 

ground of appeal falls to be dismissed as well.   
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CONCLUSION AND PRAYER 

74 For the reasons above, ISASA prays that the application for leave to 

appeal should be dismissed on the basis that it would not be in the 

interests of justice to grant leave to appeal.  If leave to appeal is granted, 

the appeal should be dismissed on the merits. 

75 We submit that the same costs order given by Hartford AJ in the High 

Court, namely that the appeal should be dismissed together with an 

award for the costs of two counsel, would be appropriate. 
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