
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CCT CASE NO: 294/2018 

SCA Case No: 1134/2017 

GJ Case No.: 89232/15 

 

 

In the matter between: 

 

AB First Applicant 

(First Applicant a quo) 

CB Second Applicant 

(Second Applicant a quo) 

and   

PRIDWIN PREPARATORY SCHOOL First Respondent 

(First Respondent a quo) 

SELWYN MARX Second Respondent 

(Second Respondent a quo) 

THE BOARD OF PRIDWIN PREPARATORY SCHOOL Third Respondent 

(Third Respondent a quo) 

MEMBER OF THE EXECUTIVE COUNCIL 

FOR EDUCATION, GAUTENG 
Fourth Respondent 

(Fourth Respondent a quo) 

THE INDEPENDENT SCHOOLS ASSOCIATION OF 
SOUTHERN AFRICA 

Fifth Respondent 

(Fifth Respondent a quo) 

  

 

AFFIDAVIT IN SUPPORT OF CONDONATION  

 



I, the undersigned 

 

CLEMENT MKIVA 

do hereby state under oath and say that:- 

 

1. I am an adult male and a director of Bowman Gilfillan Inc. (Bowmans), the 

attorneys of record for the Fifth Respondent in this matter, situated at 11 Alice 

Lane, Sandton, Johannesburg. 

2. The facts herein contained, unless the context indicates otherwise, are within 

my personal knowledge and belief and are both true and correct.  

INTRODUCTION 

3. This affidavit is prepared in support of an application for condonation for the 

late filing of the Fifth Respondent’s Practice Note and Heads of Argument in the 

above matter, which is set down for hearing on 16 May 2019.  

4. The reason that this application is required is because the respondent’s heads 

of argument will be filed outside of the timelines required in this Court’s Practice 

Directive. The documents were due to be filed on 18 April 2019. They will 

however be filed one court day late.  

5. I understand that, in order for this Court to have regard to the Fifth 

Respondent’s Heads of Argument and Practice Note, it is necessary for this 

Court first to grant the Fifth Respondent condonation for the late filing of the 

documents. I am advised that this Court will do so only where a full and 

reasonable explanation is furnished. I set out the explanation below.  



CONDONATION 

6. I understand that the question of condonation may have regard to a variety of 

factors. The main factors which I respectfully submit support the grant of 

condonation in the circumstances are as follows:  

6.1 the degree of lateness; 

6.2 the explanation therefor; 

6.3 the prospects of success; and 

6.4 the balance of convenience or the extent of prejudice caused. 

7. I shall address each of these factors, in turn. 

The Degree of Lateness 

8. The Fifth Respondent’s Practice Note and Heads of Argument will be delivered 

on Tuesday 23 March 2019. The documents are therefore one court day late.  

9. I accept that any lateness, no matter how serious the delay, is a serious matter. 

Having said this, however, I submit that the delay is not inordinate. Given that 

the application is set down for hearing some weeks from now, I respectfully 

submit that there remains sufficient time for the Fifth Respondent’s argument to 

be considered by the Court and the parties to the appeal.  



The Explanation 

10. Upon receipt of the Directions of this Court relating to the date for filing of the 

Fifth Respondent’s heads of argument, Bowmans immediately informed 

counsel of the date for filing, in order to ensure that the Heads of Argument and 

Practice Note would be timeously filed.  

11. It subsequently transpired that senior counsel would not be available for the 

hearing, and that junior counsel had failed accurately to diarise the due date for 

the filing of the Fifth Respondent’s Heads of Argument and Practice Note.  

12. I was furnished with the Heads of Argument and Practice Note on the due date, 

notwithstanding junior counsel’s failure adequately to record the date. However, 

by the time the documents were received, it was not possible to ensure that 

they were timeously filed at court.  

13. In the circumstances, the Heads of Argument were furnished to senior counsel 

for consideration during the interim period between the closing time of the office 

of the Registrar of the above Honourable Court on 18 April 2019, and the time 

that the Registrar’s office would next be open to receive the documents.  

14. I accept, of course, that the late filing of the Fifth Respondent’s Heads of 

Argument and Practice Note is regrettable. I humbly apologise to this 

Honourable Court for non-compliance with the timelines laid down.   

The Prospects of Success 

15. I submit that the Fifth Respondent, and the respondents more generally, have 

at least reasonable prospects of success.  



16. This is demonstrated in the first instance by the fact that the respondents were 

successful in the court a quo. I submit that it is fortified by the outcome of the 

matter in the Supreme Court of Appeal, which was the same, by a majority of 4 

to 1 justices, as in the court of first instance.  

Prejudice  

17. In circumstances where the Fifth Respondent’s Heads of Argument and 

Practice Note will be filed one court day late, I respectfully submit that any 

prejudice that might be suffered by the applicants or by the Court will not be 

egregious. 

18. The matter is set down for hearing on 16 May 2019. Although I accept that the 

Fifth Respondent has been unduly tardy in filing the required documents, I 

respectfully submit that there is sufficient time between the date of filing and the 

hearing of the matter for the Fifth Respondent’s argument to be considered. 

19. This is especially so given the alignment of the Fifth Respondent’s position with 

the position advanced by the other respondents in the matter. I respectfully 

submit that the position advanced by all respondents in the matter are 

substantially similar, and that the consideration of the Fifth Respondent’s 

argument will not cause great prejudice to the parties, for the latter reason. 

20. In all the circumstances, I respectfully submit that the prejudice to the parties in 

the event that condonation is granted will be relatively minor.  



CONCLUSION 

21. In the circumstances, whilst I sincerely apologise for the delay, I humbly submit 

that the delay in filing the Fifth Respondent’s heads of argument should be 

condoned because –  

21.1 the degree of lateness, being one day, is relatively minor; 

21.2 I submit that the explanation therefor is reasonable; 

21.3 I submit that the Fifth Respondent has at least reasonable prospects of 

success; and 

21.4 were condonation to be refused, I respectfully submit that the Fifth 

Respondent would suffer significant and disproportionate prejudice. 

22. For these reasons, the applicant prays for an order in terms of the prayers set 

out in the notice of motion, to which this affidavit is attached. 

 

 

 

____________________________ 

 CLEMENT MKIVA 

 

I certify that the Deponent acknowledged that he knows and understands the 

contents of this affidavit, that he has no objection to the making of the prescribed 

oath and that he considers this oath to be binding on her conscience. I also certify 

that this affidavit was signed in my presence at _____________on this _________ 

day of APRIL 2019 and that the Regulations contained in Government Notice R1258 

of 21 July 1972, as amended by Government Notice R1648 of 19 August 1977, have 

been complied with. 



 

 

____________________________ 

COMMISSIONER OF OATHS 

 


