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YANA VAN LEEVE 

do hereby make oath and state that: 

1 I am an adult female and Chairperson: National Council for Equal Education 

(“EE”).    

2 I am duly authorised to depose to this affidavit and bring this application on 

behalf of EE.   

3 The facts contained in this affidavit are true and, save where the contrary 

appears from the context or is otherwise stated, are within my personal 

knowledge. Where I deal with questions of law, I do so on the advice given by 

my legal representatives, which advice I accept to be correct. 

INTRODUCTION 

4 This is an application in terms of Rule 10 of the Constitutional Court Rules 

(“Rule 10”) for the admission of EE as amicus curiae in the abovementioned 

matter.  In what follows, I set out:  

4.1 EE’s interest in this matter;  

4.2 the position to be adopted by EE in the proceedings;  

4.3 the submissions to be advanced by EE, their relevance to the 

proceedings; and  

4.4 the steps taken by EE to comply with this Court’s Rules.  
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EE’S INTEREST IN THIS MATTER 

5 EE is a social movement comprised of learners, teachers, parents and 

community members, with the core objective of achieving quality and equality in 

South African education. 

6 To achieve its objectives, EE conducts a broad range of activities set out in its 

constitution. These activities include, but are not limited to:  

6.1 developing the capacity of learners, parents, teachers and community 

members to drive improvement in their schools and educational 

institutions; 

6.2 conducting and applying research on the state of the education system 

in South Africa; 

6.3 engaging constructively with the State on the best practices in the 

management and governance of the education system including through 

meetings, letters or briefs and input into legislative and policy 

development processes; 

6.4 campaigning for a curriculum and pedagogy that is academically rigorous 

and that promotes dignity, creativity and social justice; 

6.5 providing information about education, human rights and Constitutional 

Court jurisprudence to the public; and 

6.6 where necessary, using the courts and legal processes to advance the 

values of, and to contribute to, a strong civil society that holds private 

interests, government, individuals, and itself accountable. 
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7 EE also has a parent following, with 11 EE parent branches located in the 

Western Cape.  EE has many other active supporters. 

8 As stated above, where necessary, EE has resorted to the courts in furtherance 

of its objectives and campaigns. EE’s approach has been to resort to legal 

action only when other avenues of democratic engagement have been 

exhausted.  

SUMMARY OF EE’S INTENDED SUBMISSION 

9 In summation, EE will submit that on a proper interpretation, section 29(1)(a) is 

an overarching right to basic education that rests with all individuals living in 

South Africa. The right applies without exception and applies to all learners 

irrespective of whether that education is provided by the State, or subsidised or 

non-subsidised independent schools. 

10 The Constitution in section 8(2) makes expressly clear that the rights contained 

in the Bill of Rights can, depending on the nature of the right and the duties 

imposed by it, be applied “horizontally” to bind private parties. Therefore section 

29(1)(a) read with section 8(2) applies to independent schools.  

11 The distinction drawn by the Supreme Court of Appeal between a subsidised 

and non-subsidised independent school in determining whether they provide a 

basic education is arbitrary because:  

11.1 Research shows that while independent schools charging below a 

predetermined amount are entitled to subsidies, in practice, 
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independent schools in most provinces do not receive the subsidies that 

they are eligible for.1  

11.2 Self-funded independent schools (like Pridwin) may still benefit from 

some form of assistance from the state, whether it is reduced rates and 

taxes and thereby not paying commercial rates and / or being treated as 

public benefit organisations by the state.2 

11.3 On textual reading of section 29(1) it only distinguishes between “basic 

education” and “further education” (section 29(1)(b)).    

12 While section 29(1) is a right held by the individual, section 29(3) is a right held 

by institutions. In essence, it is a right that permits non-state institutions to 

provide the right to education set out in section 29(1)(a) provided that they do 

so in compliance with the qualifiers within section 29(3) i.e. no discrimination 

based on race, registration with the State and the maintenance of standards not 

inferior to those provided for by the State. 

13 The fifth respondent, the Independent Schools Association of South Africa 

(“ISASA”) has the impugned termination clause in the Parent Contract, in its 

pro forma contract which in turn may be used by low-, mid-fee independent 

schools, the court should be minded of: (a) the magnitude of low- and mid-fee 

                                            
1
  Record vol 7 p 700: The performance of independent schools in South Africa.  

 
“in order to receive a state subsidy, not-for-profit schools have to go through another 
application process, once they are registered with the province and has been operational for 
at least one full academic year. A state subsidy can range from 15 to 60 per cent of the 
average cost per child in an ordinary public school in the relevant province, and is dependent 
on the school meeting a set of requirements as determined by provincial minister. These 
requirements vary by province, and proving compliance to these requirements can become 
quite burdensome in some provinces.”  

2
  Record vol 7 p 644: Elite Joburg schools dodge rates bullet.  
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independent schools’ reach and (b) the impact such clause could have on 

parents and learners in low- and mid-fee independent schools.  

14 Having borne that consideration in mind, EE submits that all independent 

schools, whether low-, mid- or high-fee, ought to provide hearings before 

effectively expelling learners from schools in terms of termination clause of the 

Parent Contract.  To the extent that they fail to do so, such schools act in 

contravention of the Constitution as they adopt standards inferior to those 

which exist in State schools.  In making this submission, EE draws on 

international and comparative law.  

Low-fee independent schools and subsidised schools are before the Court 

 

15 EE will submit that, independent schools, whether subsidised or not, are before 

the Court by virtue of ISASA which intervened in this matter because it had a 

direct and substantial interest.3 This is because:   

15.1 Pro forma Parent Contracts containing similar provisions as the Pridwin 

Parent Contracts are provided by ISASA as standardised precedents 

used in a number of ISASA member schools. ISASA stated in its 

application to intervene that it has a “direct and substantial interest in 

participating in the Main Application which will determine the legal 

                                            
3
  Record vol 8 p 776: ISASA HC founding affidavit in the application to intervene (“ISASA 

intervention application”) para 7.1.   
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validity of Parent Contracts which emanate from ISASA’s pro forma 

contract”.4 

15.2 ISASA states in its pamphlet motivating why schools should join ISASA 

that it represents low-fee, mid-fee and high-fee independent schools. 

ISASA states:   

“ISASA serves over 760 schools representing a broad 
spectrum of socio-economic and cultural communities, 
religious affiliations, philosophies and education levels, from pre-
school to post-matric. Our low-, mid- and high-fee schools 
educate more that 167 000 pupils.”5    

15.3 In a paper authored by McCay and Hofmeyr - ISASA’s (then) 

Knowledge and Development Manager and ISASA’s Executive Director 

- they noted that the private sector is an increasingly important player in 

providing education services making education accessible for 

communities and marginalised groups. In line with these changes 

“approximately a third of [ISASA] schools were subsidised low- 

and mid-fee schools. And many of its members are schools that 

charge fees below R 5 500 a year.” The paper is annexed hereto as 

“YVL1”. 

16 In addition to ISASA’s involvement in the matter, the first to third respondents 

also make submissions relevant to low-fee independent schools and State 

subsidised schools6. The first to third respondents assert that requiring these 

                                            
4
  Record vol 8 p 776: ISASA intervention application para 10.4.   

5
  Record vol 7 p 636: Pamphlet of ISASA titled “Why belong to ISASA” Annexure “RAB3” to 

Applicant’s relying affidavit High Court (“Applicant’s HC RA”).  

6
  Record vol 13 p 1300-1301 para 29-30: first to third answering affidavit.  
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schools to conduct hearings and to defend the outcome in legal proceedings 

would effectively cripple these schools.  

17 EE will submit that the broader context regarding independent schools, as set 

out below, is clearly relevant to the issues before the Court because the matter 

does not only concern schools in the position of Pridwin but other independent 

schools, including subsidised schools and low-fee schools.  

The broader context of independent schools – majority low to middle class, 

black and female  

18 The changing landscape of the independent schools’ sector means that schools 

like Pridwin are increasingly becoming the exception rather than the norm with 

the rise of low-fee and mid-fee independent schools.   

19 EE presented research in the High Court by Stellenbosch University titled “The 

performance of low-fee independent schools in South Africa – what can 

available data tell”7 which showed that:  

19.1 The South African independent school sector is said to have grown 

rapidly from a low base in the last 15 years. According to official 

statistics, independent school’s enrolment grew from around 250 000 to 

500 000 between 2000 and 2013. Private school enrolment grew by 

                                            
7
  Record vol 7 p 685: Stellenbosch Bureau for Economic Research ‘The performance of Low Fee 

Independent Schools in South Africa: what can available data tell?’ Stellenbosch Economic 
Working Papers 01/17 (January 2017) para 3.1. (‘Stellenbosch Economic Working Paper 1/17’).  
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75.9% between 2000 and 2010 compared to only 1.4% in government 

schools.8  

19.2 There has been a major demographic shift in the composition of the 

independent school sector, from being mainly white and serving the rich 

to being mainly black and the majority of schools now serving low- and 

middle-income learners.9  

19.3 Research by the Centre for Development Enterprise (“CDE”) surveyed 

schools in six poor areas in three provinces (Gauteng, Limpopo and the 

Eastern Cape) and identified some characteristics of low-fee 

independent schools. These include smaller classes than public 

schools, but also fewer facilities. They were located in a wide range of 

buildings, from abandoned factories and shacks to shopping centres.10 

This is supported by McCay and Hofmeyr attached as YVL1 who state 

that those familiar with tradition independent schools would be surprised 

to see schools in informal settlements, “such as Masibambane in 

Orange Farm, or in office blocks, like Sekolo sa Borokgo, a bridging 

high school in Randburg, and in abandoned factories as in the case of 

the Get Ahead schools in Queenstown.” 

19.4 South Africa’s private schools' sector differs from those in other 

developing countries in that most low-fee South African private schools 

are not-for-profit and have substantially higher fees than schools which 

                                            
8
  Record vol 7 p 694: The performance of independent schools in South Africa.  

9
   Record vol 7 p 695: The performance of independent schools in South Africa.   

10
  Record vol 7 p 695: The performance of independent schools in South Africa.    
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are considered low-fee-schools in other countries, and the majority of 

the students are girls. This sector is highly regulated and benefits from 

subsidisation.11   

19.5 The drive towards independent schools is fuelled by various factors. 

Among them is: the reality that independent schools are the closest to 

the area in which the learners reside or the parent’s place of work; and 

the inequities within the public education system.  

20 The changing face of the independent schools’ sector in South Africa mirrors a 

trend that is seen globally. This is also acknowledged by Hofmeyr and McCay 

who cite research by UNESCO statistics that between 1991 and 2003 private 

school enrolment has grown far quicker than public school enrolment 

throughout the world. Much of this growth has been in Africa and with private 

education for the poor.12 

21 Hofmeyr and McCay provide further examples of some low-fee independent 

schools that they have encountered such as Sekolo sa Borokgo (“SSB”) and 

Lobethal.  

“Sekolo sa Borokgo (SSB) began life as a low-fee bridging school for grade 7 
to help black children overcome their educational deficits so that they could 
access Model-C schools or independent schools on bursaries. Initially, the 
school was housed in the administration wing of the then Technisa and after 
moving twice, was eventually able to raise donor funds to buy a house in 
Randburg from a Quaker group leaving South Africa. In response to the 
growing demand from older pupils for good teaching and learning so that they 
could successfully complete grade 12, SSB started a Matric Centre in the two 
top floors of an office block in Randburg near the taxi rank. The rent was R39 
000 per month. Finally, with donor funding and a loan, they managed to buy 
another office building nearby, but this necessitated a significant fee increase. 

                                            
11

  Record vol 7 p 695: The performance of independent schools in South Africa.  

12
  Annexure YVL1.  
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Fees now range from R9 000 to R13 000 per annum, but 30 per cent of pupils 
are funded through donor bursaries. Pupils come from all over the greater 
metropolitan area to SSB, some travelling for two hours from townships like 
Tembisa because the school does not have boarding facilities. Many pupils 
arrive at school hungry, so school feeding is important at SSB. The parents of 
the children are domestic workers, teachers, nurses, government officials or 
owners of small businesses. The school has a committed core of excellent 
teachers, many who have retired from high-fee independent schools, but as 
they cannot afford to match state salaries, they also lose teachers every year. 
The matric results are very good with an average pass rate of 90 per cent and 
a university endorsement rate of 71 per cent.” 

 As well as Lobethal in Kwa-Zulu Natal:  

 

“In deepest rural KwaZulu-Natal, is Lobethal, situated in Tugela Ferry, an 
area which has had a turbulent history and much political upheaval. The 
school began in 1993 and today, most parents are subsistence farmers, often 
illiterate, strongly Christian and fully involved in the life of the school. The 
school goes from Grades 000-12 and the fees range from R2 670 in the 
lowest grades to R4 700 in grade 12. Despite limited finance and inadequate 
resources, the Grade 12s have had a 100 per cent pass rate in grade 12 
since the first cohort wrote in 2001.” 

  

22 Both SSB13 and Lobethal14 are ISASA members.   

23 The changing face of independent schools is also evidenced by the rise of 

schools like Spark schools.  

23.1 Spark is a chain of independent schools owned and run by eAdvance 

Proprietary Limited, a for-profit private company. The first Spark school 

opened in Ferndale, Johannesburg, in 2013, and the company has 

quickly grown to provide 12 schools in Gauteng and the Western Cape. 

Spark Schools is generally considered to be a mid-fee independent 

school (its fees being higher than R12 000 – R 15 000).  

                                            
13

  SSB has changed its name to Vuleka 
https://www.isasaschoolfinder.co.za/school.htm?schoolID=654.  

14
  Lobethal Independent School https://www.isasaschoolfinder.co.za/school.htm?schoolID=314.  

https://www.isasaschoolfinder.co.za/school.htm?schoolID=654
https://www.isasaschoolfinder.co.za/school.htm?schoolID=314
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23.2 In a recent judgment concerning Spark School – Silver lakes, the school 

stated that it was an education facility for previously disadvantaged 

children. Moreover, eAdvance made submissions (which were 

accepted) by the High Court concerning the problem in accommodating 

all children in schooling facilities and that the closure of the school 

would deprive the children of the right to education. Bam J stated:  

“The court took judicial cognisance of the country wide problems 
with educational facilities and a news clip that on 11January 
2017 about 40 000 children were not yet accommodated. In this 
regard first respondent mentioned a figure of 3000 in the 
province of Gauteng. On behalf of the second respondent the 
issue of education of previously disadvantaged children was 
submitted to be of cardinal importance. I agree. The argument 
also referred to the situation, should the applicant succeed, that 
the children will be deprived of their right to education”.15 

 

24 There can be no doubt that this Court’s judgment will have a greater effect not 

only on independent schools like Pridwin but on the broader independent 

school sector.  

25 EE will submit that the broader context of independent schools should influence 

how the Court interprets the termination clause and how it should be 

implemented. EE has noted that, for example, clause 9.3 of the Spark Schools 

Parent Contract is similar to clause 9.3 of Pridwin’s Parent Contract. This is 

despite the fact that these two schools serve two entirely different communities. 

                                            
15

  Fourie v Centuria 266 (Pty) Ltd and Others [2017] ZAGPPHC 4, para 12.1. 
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26 The standard form Parent Contracts used by independent schools are given to 

parents on a take-it-or-leave-it basis and (as appears above) can be used by 

schools across the socio-economic spectrum.   

27 While the issue of unequal bargaining power is not an issue raised by the 

parents in respect of the Pridwin Parent Contract, the fact that this clause is 

part of a standard form ISASA contract – which, for example, has member 

schools such as Lobethal, where the parents are described by McCay and 

Hofmeyr as “often illiterate” – is relevant and should be kept in mind by this 

Court. This Court should therefore bear in mind what was stated in the majority 

decision in Barkhuizen v Naiper16 that “indeed, many people in this country 

conclude contracts without any bargaining power and without understanding 

what they are agreeing to.” 

THE FAILURE TO GIVE A HEARING IS AN INFERIOR STANDARD 

28 EE will make fuller submissions in its written argument on the proper 

interpretation of section 29(3)(c) of the Constitution.  At this stage, it is sufficient 

to state that EE will submit that:  

28.1 The South African Schools Act, 84 of 1996 (“Schools Act”) explicitly 

provides that a learner may only be suspended or expelled after having 

been given a reasonable opportunity to make representation to the 

school.  Further, the Schools Act provides for (a) the suspension of 

learner where the latter is suspected of having committed an act of 

                                            
16

  2007(5) SA 343 (CC) at para 65.   
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serious misconduct or (b) the recommendation for the expulsion of a 

leaner where the latter has been found guilty of serious misconduct.  

28.2 EE will submit firstly, that expulsion is not limited to a disciplinary 

remedy but constitutes, at its most fundamental form the exclusion of a 

child from a school they previously attended by said school. 

28.3 Further, EE will submit that to the extent that Pridwin’s Parent Contract: 

(a) permits the expulsion of the learner without a hearing and (b) 

permits the expulsion of a learner for acts of serious misconduct not 

committed by the same, its standards are inferior to those of public 

education institution. Thus, violates one of the conditions upon which 

the school may exist in terms of both the Constitution and the Schools 

Act. 

28.4 Finally, EE will provide submissions to the court on the factors that 

ought to be borne in mind by a decision maker when faced with the 

decision to expel a learner due to non-compliance with a Parental 

Contract. The hearing sought need not necessarily be a formal enquiry 

(it should depend on the circumstances of the case). At a minimum, it 

must allow for dialogue and an opportunity for reflection. This 

opportunity for dialogue must, in particular, be afforded to the learner 

whose rights and interests may be affected by the termination of the 

Parent Contract.  

29 EE will refer to international and comparative law, where applicable, in support 

of its submissions.  
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MOOTNESS 

30 EE notes the recent developments in this matter and that the Applicant’s 

children DB and EB, are no longer attending Pridwin and have been placed in 

an alternative school. Despite the fact the matter may be moot as between the 

parties, EE will submit that for the reasons set out above in this application, it is 

in the interests of justice for this Court to finally determine issues in this matter, 

in particular, the interpretation of section 29 of the Constitution as it applies to 

independent schools.    

PROCEDURAL COMPLIANCE 

31 In compliance with Rule 10, on 4 March 2019, EE sent a letter to the parties 

requesting their consent for it to be admitted as amicus curiae in this matter.  

EE’s letter is annexed hereto as “YVL2”.   

32 On 6 March 2019, the attorneys for the Applicants furnished their written 

consent for EE to be admitted as amicus curiae. The Applicants letter is 

annexed hereto as “YVL3”.  

33 On 13 March 2019, the attorneys for the First to Third Respondents responded 

to EE’s letter raising the following concerns:  

33.1 They agreed with the High Court that the judgment “will not impact upon 

those whose rights [EE] represent”. Namely, learners in low-fee 

independent schools that may be partially or fully subsidised attending 

those schools out of necessity. This is because Pridwin is entirely self-

funded and learners attend Pridwin out of choice.  
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33.2 Although their clients are minded to refuse consent in the 

circumstances, they are prepared to grant consent on condition that EE 

advances cogent and helpful submissions on those matters that are 

strictly relevant to the issues in this particular case, but which are 

different to that already advance by the Applicants. The Pridwin’s letter 

is annexed hereto as “YVL4”.  

34 ISASA also raised reservations regarding EE’s admission as amicus curiae in a 

letter dated 13 March 2019 citing Hartford AJ’s concerns regarding the 

relevance of EE’s submissions in light of the facts of this case. ISASA’s letter is 

annexed hereto as “YVL5”. 

35 On 18 March 2019, EE responded to the letters sent by the attorneys of Pridwin 

and ISASA, noting the concerns that they raised. EE reassured the Pridwin that 

it seeks to intervene in the matter, “with the sole objective of being of 

assistance to the Court.” In particular, EE noted that it endeavours to make 

submissions that are different from those made by other parties, and where 

there might be overlap, it will not repeat those submissions should it be granted 

leave to make oral submissions. EE also noted that in light of the concerns 

raised, it would also make an application canvassing the submissions it seeks 

to make and the relevance thereof. EE’s letter is annexed hereto as “YVL6”. 

36 EE has obtained the consent of all parties in the matter (albeit conditional 

consent in respect of Pridwin and ISASA) and has thus complied with Rule 

10(1). EE also brings this application in light of the concerns raised regarding 

its submissions by Pridwin and ISASA.  

CONCLUSION  
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37 The submissions that EE intends to make are different from those advanced by 

the parties to the application and the submissions are directly relevant to the 

issues before the Court, are cogent and will be helpful to this Court.   

38 Accordingly, EE has satisfied the requirements for admission as amicus curiae.   

39 I pray for orders admitting EE as amicus curiae and permitting it to present 

written and oral argument, as per the notice of motion that accompanies this 

affidavit.   

 
____________________________ 

YANA VAN LEEVE 
 

 

I CERTIFY that this affidavit was signed and sworn to before me at                              

on this the         day of  April 2019 by the deponent who acknowledged that she 

knew and understood the contents of this affidavit, had no objection to taking this 

oath, considered this oath to be binding on his conscience and who uttered the 

following words:  "I swear that the contents of this affidavit are true, so help me God".   

 

 
 

_______________________________ 
COMMISSIONER OF OATHS 
 Name :       
 Address:       

 

 


