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A. INTRODUCTION 

1. There were two matters before the Supreme Court of Appeal (“the 

SCA”) that are relevant to the present application for leave to appeal.   

2. The first was an appeal by the respondents against an order by the Land 

Claims Court (“LCC”) of 8 December 2016, in terms of which the 

LCC ordered the appointment of a Special Master of Labour Tenants 

(“the Special Master”) to prepare, in collaboration with the first 

respondent (“the DG”), an implementation plan for the performance 

of the duties of the DG and the Department of Rural Development and 

Land Reform (“the Department”) in relation to pending labour tenants 

claims under sections 16, 17 and 18 of the Land Reform (Labour 

Tenants) Act, 3 of 1996 (“the LTA”). The second was an appeal by the 

applicants against the dismissal by the LCC of their application that 

the second respondent (“the Minister”) be held in contempt of an order 

of the LCC issued on 17 May 2016, directing the Minister to negotiate 

in good faith to conclude a memorandum of understanding (“the 

Negotiation Order”) in relation to the processing of labour tenant 

claims.1  We shall refer to the second matter as the “contempt 

application”, and the memorandum of understanding as “the MOU”. 

                                            
1 Record Vol 13 para 1 pp 1250-1251. 
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3. The SCA (by majority of four) upheld the appeal by the respondents 

against the order of the LCC for the appointment of a Special Master.  

It replaced that order with an order set out at paragraphs 2 to 4.3 at 

paragraph 69 of the SCA judgment.2  Save for this, the SCA dismissed 

the appeal against the LCC order with costs, including the costs of two 

counsel.  This means that the respondents are responsible for the costs 

of that appeal according to the SCA, in line with the order of the LCC.3 

4. The SCA, in a unanimous judgment, upheld the order of the LCC in 

the contempt application.  It dismissed the appeal with costs, including 

the costs of two counsel.4  The LCC had made no order as to costs. 

5. The judgments of the LCC and the SCA have been reported: Director-

General, Department of Rural Development and Land Reform, and 

Another v Mwelase and Others 2019 (2) SA 81 (SCA); and Mwelase 

v Director-General, Department of Rural Development and Land 

Reform, and Another 2017 (4) SA 422 (LCC). 

6. The applicants seek the leave of this Court to appeal against both 

judgments of the SCA. 

                                            
2 Record Vol 13 pp 1281-1283. 
3 Record Vol 13 para 11 p 1227. 
4 Record Vol 13 para 2 (this number is repeated in the order in error) p 1283. 
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7. We submit that both appeals should be dismissed.  We address the 

following topics in sequence: 

7.1.  The LCC judgments.  We discuss the judgment appointing the 

Special Master and the judgment in the contempt application. 

7.2. The SCA judgment.  We discuss the judgment on the appointment 

of a Special Master and the judgment in respect of the contempt 

application. 

7.3. We make submissions on why the SCA judgment is correct in 

respect of both the issue of the appointment of a Special Master 

and on the issue of the contempt application.  We make also make 

submissions on the interests of justice. 

7.4. We make submissions on the costs awarded in the appeal against 

the dismissal of the contempt application. 

7.5. We make submissions for condonation in respect of the late filing 

of the respondents’ response to the applicants’ application for 

leave to appeal in this Court. 

7.6. We conclude that the appeal should be dismissed. 
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8. The list of authorities to which we refer appear on the last page of these 

heads of argument. 

B. THE LCC JUDGMENTS 

The judgment appointing the Special Master  

9. The draft order that the applicants sought in the LCC is in the appeal 

record at page 1390.5  We do not reproduce it but identify its important 

features below. 

10. We point out at the outset that paragraphs 1 and 2 of the draft order are 

not controversial in this appeal.  The respondents do not challenge the 

order of the LCC that the failure to process or refer to the LCC 

applications brought under section 16 of the LTA is declared to be 

inconsistent with sections 10, 25(6), 33, 195 and 237 of the 

Constitution.6   

11. We submit that the following important features are apparent from the 

draft order presented by the applicants in the LCC for the appointment 

of a Special Master: 

                                            
5 Record Vol 14. 
6 Constitution of the Republic of South Africa, 1996. 
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11.1. Upon appointment the Special Master would develop, together 

with the parties, an implementation plan that would indicate how 

the DG shall comply with paragraph 2 of the draft order.  

Paragraph 2 of the draft order required the DG, within 5 years, 

with regard to all labour tenants, to take all steps he is required or 

permitted to take under sections 16 to 18 of the LTA. 

11.2. The implementation plan shall include interim deadlines for 

compliance. 

11.3. The implementation plan was required to incorporate at least the 

features identified at paragraph 4.1.2.  One of the features (in 

paragraph 4.1.2.7) was the determination of the budget required 

for the implementation of paragraph 2 of the draft order and the 

steps required to ensure funding in accordance with the budget. 

11.4. The Special Master would submit the implementation plan to the 

LCC for approval. 

11.5. If the Special Master and the parties were unable to agree on the 

terms of the implementation plan, the Special Master would 

submit his or her proposal, together with the parties’ alternative 

proposals to the LCC. 
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11.6. The LCC would determine the final content of the 

implementation plan. 

11.7. The Special Master would draft, in consultation with the parties, 

the terms of reference to govern the relationship between the 

Special Master and the parties.  In paragraph 4.2.1.4, this would 

include the fees of the Special Master.  Any dispute concerning 

the content of the terms of reference would be referred to the 

LCC. 

11.8. At paragraph 4.3, the Special Master would monitor compliance 

with the implementation plan and report to the LCC at least every 

three months on the DG’s progress. 

11.9. The Special Master would make proposals to the DG on the 

effective and efficient compliance with paragraph 2 of the draft 

order, and provide practical assistance to the DG to comply with 

paragraph 2. 

11.10. The Special Master would be able to recommend amendments to 

the order once granted, including amendments to his or her 

powers and functions, and recommending that his or her mandate 

be terminated as paragraph 2 is finally implemented. 
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11.11. The Special Master would have the sole discretion to determine 

the appropriate procedures for the resolution of all assigned 

matters and the authority to take all appropriate measures to 

perform the assigned duties.  Specific powers in this regard are 

set out at paragraphs 5.1 to 5.5 of the draft order. 

11.12. Paragraph 6 deals with the steps to be followed for the 

appointment of the Special Master.  Paragraph 7 imposes the 

obligation on the parties to cooperate with the Special Master, in 

relation particularly to paragraphs 7.1 to 7.4. 

11.13. Paragraph 8 entitles parties to approach the LCC to set aside a 

decision of the Special Master or to request an amendment to the 

draft order or the implementation plan. 

11.14. Paragraph 9 provides that the costs of the Special Master shall be 

borne by the first and second respondents.7   

12. The LCC did not grant the draft order as presented by the applicants.  

It reasoned that the draft order contained more detail than necessary 

and may intrude into the functions of the state respondents, in breach 

of the separation of powers principle.8  It decided to grant an order that 

                                            
7 Record Vol 14 pp 1390-1396. 
8 Record Vol 13 para 37 p 1224. 
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it considered to be a “considerably less detailed and concentrates on 

steps to prepare an implementation plan.  Once the plan is at hand, 

the Court will be in a better position to make orders for its 

implementation.”9  We shall return below to the text of the order that 

the LCC actually made in this regard.  We discuss first the reasons why 

the LCC granted the order for the appointment of a Special Master. 

13. The LCC reasoned as set out below. 

13.1. It first acknowledged that the concept of a Special Master is a 

relatively novel one in South African law.  It reasoned, however, 

that the role and function of a Special Master is not unlike that of 

an amicus curiae or the family advocate.  Their powers too are 

determined by the Court and they assist in matters were specialist 

skills are scarce.   

13.2. We submit that the similarities with an amicus curiae and the 

family advocate appear to be only that they are, like the Special 

Master, appointed by the Court and it regulates their powers.  

There are no further similarities, as the LCC appeared to suggest. 

                                            
9 Record Vol 13 para 37 p 1224. 
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13.3. Second, the LCC turned to the source of its powers to appoint a 

Special Master.  It reasoned as follows in this regard: 

“[21] In the Land Claims Court Section 32(3)(b) of the 
Restitution of Land Act No 22 of 1994, which 
permits the Court to conduct any part of any 
proceedings on an informal or inquisitorial 
basis, allows the Court to depart from the normal 
adversarial approach to litigation in South 
Africa.  See Mlifi v Klingenberg 1999 (2) SA 674 
(LCC) at para 104.  This would be in line with the 
appointment of a Special Master to assist the 
Court”.  

(Emphasis added) 

13.4. Section 32 of the Restitution of Land Rights Act, 22 of 1994 (“the 

Restitution Act”) deals with rules governing procedure in the 

LCC and not the appointment of a Special Master or anything akin 

to a Special Master.  It provides as follows in subsection 32(3)(b) 

that the LCC referenced in support of its approach: 

“(3) Notwithstanding anything to the contrary in this 
Act or in the rules contemplated in subsection 
(1)— … 

(b) the Court may conduct any part of any 
proceedings on an informal or inquisitorial 
basis.”  

13.5. Contrary to the submissions of the applicants at paragraph 57 of 

their written submissions,10 the LCC did not refer to nor rely upon 

the provisions of sections 38 and 172(1)(b) of the Constitution as 

                                            
10 At pp 17-18. 
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a source of its powers or discretion to appoint a Special Master.  

It also did not refer to and rely upon the provisions of section 

22(4)(g) of the LTA. 

13.6. Third, and at paragraph 22 of the judgment, the LCC turned to the 

widespread use of the institution of Special Master in the USA 

and India.11   

13.7. Fourth, the LCC summarised certain submissions of the 

applicants at paragraphs 23 and 24.  At paragraph 23 the LCC 

summarised the applicants’ contentions regarding inter alia the 

important characteristics of a Special Master and the process for 

agreeing his or her appointment.12 At paragraph 24, the LCC 

indicates that the applicants envisage that the Special Master shall 

be a senior advocate or a retired Judge or a former civil servant 

with relevant land related experience.  The applicants submitted 

that the Department shall bear the costs of the Special Master as 

part of the costs in the litigation.13 

13.8. Fifth, under the heading “Discussion”, the LCC discussed the 

facts relevant to its decision to appoint a Special Master in light 

                                            
11 At pp 1217-1218. 
12 At p 1218. 
13 At p 1218. 
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of what it identified as relevant case law.  Its key reasons in this 

regard to grant the appointment of the Special Master may be 

summarised as follows: 

13.8.1. The presence of an independent, qualified and 

competent person to oversee the process will 

undoubtedly assist the LCC and the parties in the 

expeditious processing and finalisation of claims (at 

paragraph 27).14 

13.8.2. The appointment of the Special Master would 

significantly ameliorate the disadvantages of the LCC 

of limited judicial resources.  The LCC only has one 

permanent Judge and an additional 4 or 5 Acting Judges 

each term.  This means that often no single Judge will 

hear an entire matter until its completion, as occurred in 

the present case.  Each new Judge appointed to an on-

going case is required to familiarise himself or herself 

with the history and detailed issues of the dispute 

between the parties (at paragraph 28).15 

                                            
14 At pp 1220-1221.  
15 At p 1220. 
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13.8.3. There are a series of other problems that have 

confounded the Department, including the questions of 

lost applications, the absence of a protocol for dealing 

with lost applications, uncertainty about the provinces 

in which labour tenant applications had been lodged due 

to poor record keeping by the Department, as well as the 

fact that initially the Department only reported on its 

progress in Mpumalanga and KwaZulu-Natal and after 

enquiries it took a year to acknowledge claims lodged 

in the Free State and the Western Cape.  These series of 

problems cry out for the intervention of a dedicated and 

competent person such as a Special Master (at 

paragraph 29).16 

13.8.4. Delays would be ameliorated with the input of a Special 

Master on planning and internal coordination within the 

Department (at paragraph 30).17 

13.8.5. The LCC rejected the respondents’ contention that the 

appointment of a Special Master would introduce an 

external person into their command line and functions.  

                                            
16 At pp 1220-1221. 
17 At p 1221. 
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It found it difficult to understand how the vast 

improvement of the respondents’ seemingly fraught 

functions by an external person could be objected to.  It 

should be welcome (at paragraph 31).18   

13.8.6. It further rejected the respondents’ contention that the 

appointment would lead to further delays and result in 

additional costs being incurred.  It found that there was 

no evidence to back such an assertion (at paragraph 

31).19   

13.8.7. The LCC rejected the respondents’ submission that they 

be allowed to continue with the quarterly reporting until 

the end of 2017, at which stage the true success or 

failure of the process could be assessed.  In rejecting this 

submission, the LCC reasoned that “[i]t is apparent in 

my view that the process thus far with inadequate 

reporting has not been successful and that to adopt this 

stance would be to exacerbate an already fraught 

situation” (at paragraph 32).20  (We submit that the 

                                            
18 At p 1221. 
19 At p 1221. 
20 At p 1221. 
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further evidence presented to the SCA is relevant to this 

issue and ought to be taken into account in deciding 

whether or not to reinstate the LCC order in the place of 

that granted by the SCA). 

13.8.8. The LCC accepted the applicants’ submission that if the 

current approach is followed (i.e. without a Special 

Master), it would take many more years and continuous 

litigation before the labour tenants receive the relief to 

which they are entitled.  This would inter alia be a drain 

on the LCC’s time and the resources of the Department.  

The appointment of a Special Master was urgent in such 

circumstances and the interests of justice favoured his 

or her appointment (at paragraph 33).21 

13.8.9. The LCC referred to judgments of this Court and the 

SCA in support of the adoption of the new remedy of 

the appointment of a Special Master.  It referred to Fose 

v Minister of Safety and Security 1997 (3) SA 786 (CC) 

at paragraphs 19 and 69; and Meadow Glen Home 

Owners Association and Others v City of Tshwane 

                                            
21 At p 1222. 
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Metropolitan Municipality and another 2015 (2) SA 

413 (SCA) at paragraph 35.  It reasoned that effective 

relief is undoubtedly required for many thousands of 

vulnerable labour tenants.  It held that it was satisfied 

that: 

“… the size and complexity of the task alone 
supports the appointment of a Special Master, to 
inter alia, assist this Court to meaningfully 
monitor implementation.  The Department has 
acknowledged the complexity and enormity of the 
task.  It has demonstrated that it is unable to 
process the applications with the haste and the 
scale that is required.  As is stated by the 
Applicants, the last year and a half of reporting, 
and the frequent returns to this Court, have 
demonstrated that this Court, the Department 
and the Applicants require help in implementing 
the Act.  A Special Master in my view would go a 
long way to assist the process and I intend 
granting an order for such appointment.  To 
avoid confuction with the other Masters, I am of 
the view that the title ‘Special Master of Labour 
Tenants’ be accorded”. 

13.9. The LCC then gave the order that the SCA reversed in part.  In 

granting the order the LCC did not directly evaluate whether its 

order might also offend the separation of powers doctrine, as it 

had found in relation to the applicants’ draft order at paragraph 

37. 

14. It is important to consider the text of the order that the LCC granted 

because whether or not it is objectionable turns on what it provides for.   
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15. We submit for the reasons below that the SCA was correct in setting 

aside this order and replacing it with the one that it made. 

The judgment in the contempt application 

16. In the contempt application the applicants contended that the Minister 

was in contempt of the Negotiation Order.  They contended that the 

Minister refused or failed to negotiate in good faith as required by the 

Negotiation Order.22 

17. The applicants contended that the Negotiation Order was clear and 

unambiguous.  It required good faith negotiations and the Minister had 

no justification holding the view that he held and ought to be held to 

have been in contempt of the Negotiation Order.23 

18. As the LCC found, the Minister had interpreted the Negotiation Order, 

especially paragraphs 1.4 and 1.6, to direct him to facilitate the 

establishment of the National Forum of NGO’s.  He believed for this 

reason that he had not acted in wilful breach of the Negotiation Order 

and did not refuse to comply with it.24  The applicants persist with this 

contention in this Court.25  But they contend further in this Court that: 

                                            
22 Record Vol 12 p 1191 para 2. 
23 Record Vol 12 p 1195 para 20. 
24 Record Vol 12 pp 1195-1196 paras 21-22. 
25 Written submissions para 138 p 42. 
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“147 The non-compliance that the applicants alleged is not 
the Minister’s decision to establish a forum.  The 
applicants accepted that the order did not prevent the 
Minister from ever establishing a forum independently 
of the order.  Rather, the non-compliance with the order 
was two-fold:  (a) the Minister’s failure to negotiate in 
good faith with the appellants to conclude an MoU 
concerning the establishment of the Forum; and (b) the 
Minister’s conduct in falsely claiming that his unilateral 
decision to establish a Forum according to his design, 
and without good faith negotiation with the applicants, 
was compelled by the Order.  The Minister breached the 
Order on both counts.”26 

19. The LCC approached the matter correctly and reached a conclusion 

that must stand. 

20. The LCC recounted the events after the grant of the Negotiation Order.  

It found first that the parties commenced negotiations on 30 May 2016.  

Second, the next meeting was on 8 June 2016.  It was at this meeting 

that the representatives of the Department informed the applicants that 

“the Minister interpreted paragraph 1.6 of the order to direct that the 

Minister alone had to establish a National Forum of NGO’s (‘the 

Forum’).  The Minister also interpreted paragraph 1.4 of the order to 

mean that all NGO’s dealing with farm dwellers were to be invited to 

the formation of the Forum”.27 

21. Pursuant to the interpretation, the Minister instructed the Deputy 

Director General: support services (“the DDG”) to issue an 

                                            
26 Written submissions p 45. 
27 Record Vol 12 p 1193 para 11. 
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advertisement inviting all NGO’s working with farm dwellers to 

register with the Department for purposes of forming the Forum.  The 

Minister intended convening a national conference of all registered 

NGO’s between June and July 2016.  At the conference, the 

participants would formulate the terms of reference for the Forum.28  

22. The applicants addressed letters to the Minister contesting his 

interpretation of the Negotiation Order.29  

23. The LCC then discussed the law on contempt of Court,30 referring to 

the judgments of this Court and the SCA in Pheko31 (concerning 

alleged contempt by an organ of state as in this case) and Fakie (also 

concerning alleged contempt by an organ of state, the Auditor 

General). 32   

24. The four requirements for contempt of Court are as summarised by the 

LCC at paragraph 17, namely:33 

24.1. The order must exist; 

                                            
28 Record Vol 12 p 1193 para 12. 
29 Record Vol 12 p 1193 para 13. 
30 Record Vol 12 p 1194 paras 16-18. 
31 Pheko and others v Ekurhuleni Metropolitan Municipality and another 2015 (5) SA 600 

(CC) paras 27-28. 
32 Fakie NO v CCII Systems (Pty) Ltd 2006 (4) SA 326 (SCA) para 42. 
33 Record Vol 12 p 1194. 
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24.2. The order must have been duly served on or brought to the notice 

of the alleged contemnor; 

24.3. There must have been non-compliance with the order; and 

24.4. The non-compliance must have been wilful or mala fide. 

25. The LCC correctly held that to succeed the applicants had to prove the 

first three elements, after which mala fides and wilfulness are 

presumed.34  However, albeit assessing this correctly on the facts, the 

LCC seemed to suggest a shift in onus to the Minister to show on a 

balance of probabilities that non-compliance was not wilful or mala 

fide.  It cited Fakie at paragraph 9. 

26. However, the accurate statement of the law in Fakie and Pheko is that 

once the presumption kicks in, the Minister had to discharge an 

evidential burden to create a reasonable doubt as to the existence of 

mala fides or wilfulness.35  The SCA put the position as follows in 

Fakie: 

“[41] Finally, as pointed out earlier (paragraph [23]), this 
development of the common law does not require the 
applicant to lead evidence as to the respondent's state 
of mind or motive: once the applicant proves the three 
requisites (order, service and non-compliance), unless 
the respondent provides evidence raising a reasonable 
doubt as to whether non-compliance was wilful and 

                                            
34 Record Vol 12 p 1194 para 17. 
35 Fakie para  
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mala fide, the requisites of contempt will have been 
established. The sole change is that the respondent no 
longer bears a legal burden to disprove wilfulness and 
mala fides on balance of probabilities, but need only 
lead evidence that establishes a reasonable doubt. It 
follows, in my view, that Froneman J was correct in 
observing in Burchell (paragraph [24]) that in most 
cases the change in the incidence and nature of the onus 
will not make cases of this kind any more difficult for 
the applicant to prove. In those cases where it will make 
a difference, it seems to me right that the alleged 
contemnor should have to raise only a reasonable 
doubt.” 

(Emphasis added) 

27. This Court put it thus in Pheko: 

“[36] These protections are mandated by the Constitution. 
However in importing them we must be cognisant of the 
context of contempt proceedings: a respondent in 
contempt proceedings, Fakie said, is not an "accused 
person" as envisioned by section 35 of the Constitution, 
and the protections afforded to a contemnor should not 
supersede the capacity of a non-State litigant who may 
not have the administrative might to establish 
motive.  Therefore the presumption rightly exists that 
when the first three elements of the test for contempt 
have been established, mala fides and wilfulness are 
presumed unless the contemnor is able to lead evidence 
sufficient to create reasonable doubt as to their 
existence. Should the contemnor prove unsuccessful in 
discharging this evidential burden, contempt will be 
established.” 

(Emphasis added) 

 

28. The LCC concluded in paragraphs 21 to 22 of its judgment that no 

wilfulness or mala fides had been established.   

29. We submit below that on the application of the correct legal principles 

to the facts, the LCC was correct.  It was also correct in dismissing the 

contempt application. 
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C. THE SCA JUDGMENT 

30. The SCA gave one judgment because it heard the two matters together. 

The SCA judgment on the appointment of the Special Master 

31. The SCA (in the majority judgment) comprehensively sets out the 

background and litigation history of the matter in paragraphs 2 to 28 

of its judgment.36 

32. It then deals with the declaratory order of the LCC that the DG’s 

failure to process or refer to the court applications brought under 

section 16 of the LTA was inconsistent with sections 10, 25(6), 33, 

195 and 237 of the Constitution.  It affirmed that order of the LCC.37 

33. The respondents do not cross-appeal against the above declaratory 

order.  In their response, the respondents simply give notice to oppose 

the applicants’ application for leave to appeal and to support the SCA 

judgement.38  As it constitutes an order of the LCC affirmed by the 

SCA, the respondents can only have the declaratory order varied 

pursuant to a cross-appeal.39 

                                            
36 Record Vol 13 pp 1251-1263. 
37 Record Vol 13 pp 1263-1265 paras 29-33. 
38 Record Vol 14 pp 1408-1409. 
39 Bay Passenger Transport Ltd v Franzen 1975 (1) SA 269 (A) at 748A.  The passage by 

Trollip JA was quoted with approval and applied in Publications Control Board v Central 

News Agency Ltd 1977 (1) SA 717 (A) 746-747. 
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34. The SCA then turned to the order appointing the Special Master.  It 

first recounted the LCC’s reasons for granting the order for the 

appointment of the Special Master, including the LCC’s reference and 

reliance on section 32(3)(b) of the Restitution Act.  It did so at 

paragraphs 36 to 37 of its judgment.40 

35. At paragraph 38 of its judgment, the SCA found that the LCC’s 

reasons did not withstand scrutiny.  The SCA’s reasons for this finding 

can be summarised as follows: 

35.1. First, the institution of Special Master in the USA is a court 

adjunct and assists in the adjudicative process.  The needs that 

motivate its use are outlined by WD Brazil.41  Rule 53 of the 

Federal Rules of Civil Procedure regulates it;42 which rules do not 

exist in our law.43  The institution has not been free from 

criticism.44  

35.2. The SCA echoed the caution by this Court in Bernstein against 

the “blithe adoption of alien concepts or inapposite 

                                            
40 At pp 1268-1269. 
41 Record Vol 13 p 1269 para 38.  WD Brazil ‘Special Masters in Complex Cases: Extending 

the Judiciary or Reshaping Adjudication’ (1986) 53 U. Chi. L. Rev. at 294. 
42 Record Vol 13 para 39 pp 1269-1270. 
43 Record Vol 13 para 42 p 1270. 
44 Record Vol 13 paras 40-41 pp 1270. 
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precedents”;45 and the ready transplanting of approaches in 

foreign courts.46 

35.3. Second, on the facts, some 6 months earlier the parties had agreed 

to negotiate and conclude an MOU.  This agreement was made an 

order of Court, which we have referred to as the Negotiation 

Order above.  A basic feature of the Negotiation Order was the 

appointment of a senior manager of the Department to administer 

the national implementation of the LTA.  The size and complexity 

of the task had then increased.  Despite this, the parties were of 

the view that a senior manager of the Department was capable of 

managing not only the implementation of the LTA but also of 

ESTA.  The senior manager had to file regular reports for a period 

of 24 months, after which the parties would assess the need for 

further reporting.  In these circumstances, the appointment of a 

Special Master to prepare an implementation plan for labour 

tenants was inexplicable and unjustified; and the LCC’s estimate 

of the time it would take to settle the claims under the LTA rang 

hollow.47 

                                            
45 Record Vol 13 para 42 pp 1270-1271, referring to Bernstein & others v Bester NO & 

others 1996 (2) SA 751 (CC) para 133.  
46 Minister of Justice and Correctional Services & others v Estate Stransham-Ford 2017 (3) 

SA 152 (SCA) para 58. 
47 Record Vol 13 para 43 p 1271. 
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35.4. We point out in addition to what the SCA said at paragraph 43 

that the contempt application was aimed at enforcing the terms of 

the Negotiation Order because that is the purpose of contempt 

proceedings.  However, the applicants jettisoned the Negotiation 

Order and the LCC agreed with them and ordered the appointment 

of the Special Master instead.48 

35.5. Third, whilst it is correct that section 32(3)(b) of the Restitution 

Act (rendered applicable by section 30(1) of the LTA) authorised 

the LCC to conduct any part of its proceedings on an informal or 

inquisitorial basis, it is no authority for the appointment of a 

Special Master to effectively usurp the functions of the DG and 

officials of the Department by preparing all aspects of a national 

implementation plan to settle the claims of labour tenants.  At no 

stage (in its judgment) did the LCC inquire into or raise any 

question regarding a single report or plan submitted by the DG 

from the inception of the proceedings.  It is therefore not clear 

upon what basis the LCC came to the conclusion that “the process 

thus far with inadequate reporting has not been successful”.49 

                                            
48 Record Vol 12 p 1109 (notice of motion in contempt application). 
49 Record Vol 13 para 44 pp 1271-1272. 
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35.6. Neither did the LCC conduct any part of the proceedings on an 

inquisitorial or informal basis as per section 32(3)(b) of the 

Restitution Act.  If it did, it would have enquired into why a senior 

manager of the Department could not administer the national 

implementation of the LTA as had been agreed in the Negotiation 

Order; and how the settlement claims could be accelerated or 

improved. An informal enquiry into the progress of claims in 

Mpumalanga and KwaZulu-Natal after the DG’s reporting of 12 

February 2016, would have revealed the status of those claims, 

precisely what needed to be done and if it was necessary for the 

LCC to issue directions to expedite those claims.  Especially as 

the Minister had stated that he would directly supervise 

compliance with the orders of the LCC.  Counsel for the 

applicants could not point the SCA to any meaningful enquiry or 

act of supervision by the LCC, apart from making the orders by 

consent, the orders of the LCC.50    

35.7. Fourth, it had not been explained how a Special Master would 

“significantly ameliorate” the disadvantage of a new Judge of the 

LCC assigned on an on-going basis having to “familiarise himself 

or herself with the history and detailed issues of the dispute 

                                            
50 Record Vol 13 para 45 p 1272. 
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between the parties”.  Insufficient Judges at a Court could not 

justify the appointment of a Special Master to devise an 

implementation plan for the performance of the duties of the 

respondents.51 

35.8. Fifth, the LCC’s reliance on Fose52 and Meadow Glen53 was 

misplaced.  In Fose, this Court held that appropriate relief under 

section 38 of the Constitution in essence would be relief required 

to protect and enforce the Constitution.  If necessary, Courts may 

have to fashion new remedies to secure protection and 

enforcement of constitutional rights.  But that does not authorise 

a Court to appoint a Special Master effectively to implement 

legislation, a function entrusted to the DG and the Department by 

the Constitution and legislation.  The statement in Meadow Glen 

that Courts may consider institutions such as the Special Master 

to supervise the implementation of Court orders, was a 

hypothetical example and was made obiter.  It was made in the 

following context:  contempt of court is a blunt instrument and 

courts should look to orders that secure on-going oversight of the 

implementation of orders.  In this case there was no suggestion 

                                            
51 Record Vol 13 para 46 p 1273. 
52 Fose v Minister of Safety and Security 1997 (3) SA 786 (CC). 
53 Meadow Glen Home Owners Association & others v City of Tshwane Metropolitan 

Municipality & another 2015 (2) SA 413 (SCA). 
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that the DG or the Minister were in contempt of any of the orders 

made by agreement between the parties, except the Negotiation 

Order.54 

35.9. Sixth, the effect of the LCC’s order was of greater concern.  Its 

effect was to direct a complete outsider, i.e. the Special Master, 

effectively to take over the functions and responsibilities of the 

DG and officials of the Department in relation to labour tenant 

claims.  It does not mandate the DG or any official of the 

Department to prepare the implementation plan.  Instead, the 

Special Master is required and mandated to prepare the plan, 

albeit in collaboration with the DG, regarding labour tenants.  The 

implementation plan is to regulate the performance of the duties 

of the DG and the Department.  The role of the DG is secondary.  

In other words, the Special Master is squarely responsible for, and 

determines the content of, the implementation plan – of which the 

Special Master is the author and must set out:  the skill pool and 

infrastructure required for processing labour tenants’ claims; 

annual targets for the resolution of claims; the budget necessary 

in each financial year for carrying out the implementation plan; 

and any other matter which he or she may consider necessary.  

                                            
54 Record Vol 13 para 47 p 1273. 
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And in the exercise of these “powers” by the Special Master, the 

Minister and the DG must ensure that he or she is provided with 

all documents requested; that all officials are available to meet 

with the Special Master; and that all requests by the Special 

Master are timeously responded to.55 

35.10. Seventh, and linked to the sixth reason, the LCC’s order cuts 

directly across the powers of the DG, conferred by a number of 

provisions of the LTA.  Section 17(1) of the LTA provides that 

an application for the acquisition of land referred to in section 16 

must be lodged with the DG.  Upon receipt of the application in 

terms of section 17(1), the DG is required to give notice to the 

owner of land in question (section 17(2)(a)). The DG must ensure 

that a notice of the application is published in the Gazette (section 

17(2)(c)), and in writing call upon the landowner in question to 

furnish the names and addressed of the holders of all unregistered 

rights in the land, and furnish documents or information in respect 

of such land (section 17(2)(d)).  Section 18 of the LTA sets out 

the steps that the DG is required to take when the owner of the 

affected land admits that the applicant is a labour tenant.  In terms 

                                            
55 Record Vol 13 para 48 pp 1273-1274. 
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of section 19, the DG is required to refer the applications to the 

LCC.56 

35.11. Eighth, and linked to the sixth and seventh reasons, the 

appointment of the Special Master would entangle him or her in 

the budgetary and operational matters of the Department.  There 

could be tension between the DG’s decision to allocate certain 

budgetary items to comparatively more pressing needs in 

comparison to the claims of labour tenants.57  The same applies to 

operational issues, as there may be differences of view between 

experienced senior managers of the Department and the Special 

Master with regard to an important issue regarding the 

implementation plan.58 

35.12. Ninth, the applicants contended that the Special Master would be 

a senior advocate or retired Judge with experience in land related 

matters, and that the Department would be responsible for his or 

her fees.  Given the nature and extent of the task of finalising 

labour tenants claims across the country, the costs that this would 

entail would be considerable.  We point out that there was no even 

                                            
56 Record Vol 13 para 49 pp 1274-1275. 
57 Record Vol 13 para 50 p 1275. 
58 Record Vol 13 para 50 p 1275. 
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an estimate of these costs at the time the LCC made its order, or 

indeed now. 

35.13. Entanglement in both budgetary and operational matters of the 

Department would implicate the position and authority of the DG 

and the Minister as the accounting officer and executive authority 

of the Department respectively.59 

35.14. Tenth, this was a textbook case of judicial overreach.60  None of 

the cases that the applicants relied upon in support of the order 

sanctioned such a gross intrusion into the domain of the executive.  

The Special Master is not a variant of the referee under section 38 

of the Superior Courts Act, 10 2013 and section 28C of the 

Restitution Act.  Both these statutes expressly authorise the Court 

to appoint a referee whose powers are strictly circumscribed, and 

only with the consent of the parties.  This is not the case with the 

appointment of the Special Master per the LCC order.61 

35.15. Eleventh, the cases in which Courts appointed independent 

monitors to assist in supervising the implementation of complex 

constitutional remedies, such as this Court’s judgment in Black 

                                            
59 Record Vol 13 para 50 p 1275. 
60 Economic Freedom Fighters & others v Speaker of the National Assembly & another 

2018 (2) SA 571 (CC) para 223 (per Mogoeng CJ). 
61 Record Vol 13 paras 51-52  pp 1275-1276. 
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Sash,62 did not authorise independent monitors to usurp the 

function of the relevant government department or organ of state.  

The expert panel in Black Sash was not authorised to carry out the 

constitutional and statutory functions of SASSA – even in 

“collaboration with” SASSA.  SASSA retained its functions, 

which it was expected to fulfil, of inter alia conducting the 

bidding processes and administering and paying social grants.63 

36. We submit that for the above reasons the SCA was correct in 

concluding that the order for the appointment of the Special Master 

could not stand.64 

37. We submit for the reasons below that this Court ought not to grant 

leave to appeal in respect of this order.  In the event that leave to appeal 

is granted, the appeal should be dismissed. 

The SCA judgment on the contempt application  

38. The SCA referred to the same authorities as the LCC on the 

requirements that must be proved for contempt of court to be 

established.  It referred to Pheko and Fakie.  It also referred to 

                                            
62 Black Sash Trust v Minister of Social Development & others 2017 (3) SA 335 (CC). 
63 Record Vol 13 para 53 pp 1276-1277. 
64 Record Vol 13 para 54 pp 1277. 
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Matjhabeng65 in which this Court affirmed the correct approach at 

paragraph 67. 

39. The SCA’s reasons for concluding that the LCC rightly concluded that 

the applicants had failed to establish that the Minister was in contempt 

of the Negotiation Order are captured in the following paragraphs 63 

to 66 of the Order.  

40. There is no basis at all on the legal principles affirmed by this Court, 

as well as the facts to set aside the orders of the LCC and the SCA 

dismissing the contempt application. 

D. THE SCA JUDGMENT IS CORRECT ON BOTH THE 

SPECIAL MASTER AND THE CONTEMPT APPLICATION  

The issue of the Special Master   

41. The applicants start off by identifying that the LCC was exercising a 

true discretion when it ordered the appointment of a Special Master.  

They emphasise that the SCA and this Court ought to show deference 

to the expertise of the LCC.66 

                                            
65 Matjhabeng Local Municipality v Eskom Holdings Ltd and others; Mkhonto and 

others v Compensation Solutions (Pty) Ltd 2017 (11) BCLR 1408 (CC). 

 
66 Written submissions pp 14-15. 
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42. But in doing so the applicants also overstate the case and do not always 

correctly reflect the jurisprudence of this Court when they contend for 

immunity from appellate interference by reference to the SCA decision 

in Phillips.67  At paragraph 33, the SCA judgment (per Leach JA) 

states: 

“[33] As was held by the Constitutional Court in Mphela, and 
reiterated by that court in Florence, the Land Claims 
Court has a strict and true discretion and enjoys wide 
adjudicative remedial powers conferred on it, inter alia, 
under sections 33 and 35 of the Restitution 
Act.  Consequently, the power of an appellate court to 
interfere with the exercise of discretion by a Land 
Claims Court is not without restraint but is limited by 
whether the discretion invested in that court had not 
been judicially exercised or had been influenced by 
wrong principles or a misdirection of the facts or was 
one that could not reasonably have been made. Bearing 
that in mind, in the light of what I have set out above the 
discretion exercised in the court a quo in this matter in 
regard to the financial compensation to be awarded, 
appears to me to be immune from appellate 
interference.”  

(Emphasis added) 

43. It is plain that the finding by Leach JA was based on the facts of the 

case and not as setting a general principle of immunity from appellate 

interference.   

                                            
67 Written submissions para 47 p 14.  The reference is to Minister of Rural Development 

and Land Reform and another [2017] 2 All SA 33 (SCA) para 33. 
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44. The correct legal position, which has been highlighted by this Court in 

several judgments, including Mphela68 (referred to in Phillips by the 

SCA) is as follows: 

“[26] The discretion exercised by the Supreme Court of 
Appeal in this matter is one in the strict sense, or, as 
was said in S v Basson, a "strong" discretion or "true" 
discretion, in the sense that a range of options was 
available to it.  As such this Court, exercising appellate 
jurisdiction, will not set aside the decision of the 
Supreme Court of Appeal merely because it would itself, 
on the facts of the matter before the Supreme Court of 
Appeal, have come to a different conclusion. It will only 
interfere where it is shown that the Supreme Court of 
Appeal: 

". . . had not exercised its discretion judicially, or 
that it had been influenced by wrong principles 
or a misdirection on the facts, or that it had 
reached a decision which in the result could not 
reasonably have been made by a court properly 
directing itself to all the relevant facts and 
principles.” 

45. This Court also articulated a similar test, albeit in relation to different 

provisions of the Restitution Act in Kwalindile Community.69  It said: 

“[46] Section 34(5) confers this power only on the Land 
Claims Court. It is that Court that may hear, dismiss, or 
grant the application or make any other order it deems 
fit. An appeal court may interfere only if the statutory 
power has not been properly exercised. This would be 
so if, for instance, the court has exercised its statutory 
power capriciously or was moved by a wrong principle 
of law or an incorrect appreciation of the facts or has 
not brought its unbiased judgment to bear on the issue 
or has not acted for substantial reason.” 

(Emphasis added) 

                                            
68 Mphela and others v Haakdoornbult Boerdery CC and others 2008 (7) BCLR 675 (CC). 
69 Kwalindile Community v King Sabata Dalindyebo Municipality and others; Zimbane 

Community v King Sabata Dalindyebo Municipality and others 2013 (5) BCLR 531 (CC). 
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46. The applicants also contend that the order of the LCC concerns process 

of the LCC itself and that interference is further circumscribed.70 

47. We submit that the present case is distinguishable from cases 

involving the mere regulation of the Court’s internal processes, as in 

the SABC case71 that the applicants refer to.  The SABC case concerned 

arrangements and processes within the SCA’s own courtroom.  This is 

clear from paragraph 67 of the judgment that the applicants quote at 

paragraph 52 of their written submissions.72 

48. The present case has far-reaching implications as the SCA found.  It 

introduces an outsider into the Department and not just into the LCC’s 

courtroom.   

49. Deference on the basis of the LCC’s expertise is also less pronounced 

in this case as the issues relevant to whether or not to appoint a Special 

Master turn on factual and legal considerations.   

                                            
70 Written submissions paras 51-53 pp 15-53. 
71 South African Broadcasting Corporation Limited v National Director of Public 

Prosecutions and Others 2007 (1) SA 523 (CC). 
72 At p 16. 
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50. The applicants contend that the majority in the SCA inexplicably 

ignored the unambiguous precedent set out above.  They proceed from 

this to contend that the SCA judgment must be set-aside on appeal.   

51. We submit that the applicants approach the matter incorrectly. 

52. The real question is not whether the majority in the SCA mentioned 

the correct test, which the minority reminded them of,73 but whether 

their decision is defensible on the application of the correct test.  We 

submit that the majority decision is plainly justified on the application 

of the correct test for appellate interference in the circumstances. 

53. It would be too much to assume that the majority did not read the 

references to the relevant case law in the minority judgment.  Willis 

JA clearly did, as it is apparent from his short concurring judgment at 

paragraph 95.74 

54. The reasoning of the SCA was correct. 

54.1. The LCC was mistaken (or misdirected itself) as to the source of 

its power or discretion to appoint a Special Master.  It referred to 

                                            
73 The minority judgment refers to the judgments setting out the correct test at 

paragraphs 81 to 83 at Record Vol 13 pp 1289-1290:  Florence v Government of the 

Republic of South Africa 2014 (6) SA 456 (CC); Phillips referred to above; and King 

Sabata Dalinyebo Municipality and others v Kwalindile Community and others [2012] 3 

All SA 479 (SCA). 
74 Record Vol 13 para 95. 
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section 32(3)(b) of the Restitution Act, which has nothing to do 

with the power that it purported to exercise.  It applied a wrong 

principle of law. 

54.2. The LCC failed to do any of what section 32(3)(b) of the 

Restitution Act in fact permitted it to do.  It failed to conduct the 

proceedings in an inquisitorial or informal manner and conduct 

the inquiries that the SCA identified in its judgment at inter alia 

paragraphs 44 to 45 as discussed above. 

54.3. The LCC also failed to expressly apply its mind to the 

implications of its order on the important doctrine of the 

separation of powers.   

54.4. It is plain from the order for the appointment of the Special Master 

that it is the Special Master that is given the mandate to develop 

the implementation plan with only the DG required to collaborate 

with him or her.  The implementation plan is to regulate the 

performance of the duties of the DG and the Department.  The 

role of the DG and the Department is reduced to compliance with 

the implementation plan whereas that is a function allocated to 

them by legislation read with the Constitution.   
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54.5. The order does not even require that the implementation plan be 

developed in concurrence with the DG and the Department.  This 

would at the very least require agreement by the DG to the 

implementation plan.  On the contrary, and assuming there were 

to be significant disagreements between the Special Master and 

the DG and departmental officials, the LCC reserved to itself the 

power, in paragraph 9 of the order, to approve the implementation 

plan, taking into account the report filed by the respondents.  This 

means plainly that the LCC might dismiss objections by the 

respondents and adopt the implementation plan as developed by 

the Special Master.  In that way, the separation of powers will not 

only be implicated by the function discharged by the Special 

Master, but also by the LCC. 

54.6. The responsibilities regarding budgeting and operational matters 

would intrude into the heartland of executive authority.75  The 

LCC did not apply itself to these questions.  It is of no assistance 

for the applicants to contend that any budgets and operational 

issues determined by the Special Master would be subject to 

approval by the LCC.  The LCC may very well dismiss any 

                                            
75 National Treasury and others v Opposition to Urban Tolling Alliance and others (Road 

Freight Association as applicant for leave to intervene) 2012 (11) BCLR 1148 (CC) para 

67. 
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objections and concerns by the respondents, as it has 

demonstrated already in its judgment. 

54.7. The applicants dismiss the concerns that the SCA raised regarding 

the cost implications of appointing a senior advocate or retired 

Judge as the Special Master, given the complexity of the task at 

hand and the time that it would take to complete the processing of 

labour tenants claims.  The obvious failing of the LCC in this 

regard is not to have required any estimation at all of the likely 

costs, as it is plain that significant costs will be incurred, and there 

is no guarantee that there will be no future litigation on the labour 

tenants claims. 

54.8. For the reasons advanced by the SCA and discussed above, the 

order of the LCC reflects a classic case of overreaching, contrary 

to the doctrine of separation of powers.  It also does not follow 

any precedent in which an “outsider” was given powers to 

perform functions that were otherwise allocated to organs of state 

under legislation and the Constitution.  It does not limit the 

functions and powers of the Special Master to overseeing, 

monitoring or supervising the performance of constitutional and 

statutory functions by those entrusted by law to exercise the 

powers or perform the functions.  The SCA was quite correct that 
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the judgment of this Court in Black Sash does not provide such 

precedent.  Further that the institution of referee under the 

legislation the applicants sought to rely upon is not comparable, 

given the circumstances of its appointment and the powers that it 

can exercise. 

54.9. Certain of the reasoning by the LCC does not make sense given 

the established facts.  How the limited judicial resources of the 

LCC will be ameliorated by the order of the LCC is entirely 

unclear because the Special Master, unlike in the USA, will not 

be performing any adjudicative or judicial functions. 

55. We submit for the reasons above and those fully developed in the SCA 

judgment that it was open for the SCA, on the applicable test, to 

interfere with the judgment of the LCC regarding the appointment of 

a Special Master.  The judgment of the LCC ticks almost all of the 

components of the applicable test for appellate interference as 

summarised in the cases referred to above. 

56. The SCA replaced the order of the LCC with an order that is 

appropriate, and just and equitable.  That order respects the separation 

of powers doctrine and avoids overreaching.  This Court has 

emphasised the need for Courts to respect the separation of powers 
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doctrine, on the terms that it has developed.76  The order of the SCA is 

also in line with what the parties had agreed in the Negotiation Order 

as acceptable.  

57. The SCA order would allow the LCC to continue to perform the 

oversight function necessary to ensure the resolution of the labour 

tenant claims whilst remaining sensitive to the separation of powers 

doctrine.   

58. To this extent, we submit that whereas the SCA properly interfered 

with the order of the LCC on applicable principles, the applicants have 

not established why this Court should do so on the same applicable 

principles against the SCA judgment. 

59. We submit for all of the reasons above that it would not be in the 

interests of justice to grant leave to appeal against the SCA order. 

The issue of the contempt application  

60. The applicants’ central submission is that the Negotiation Order was 

clear and unambiguous.  They contend on this basis that there was no 

reason whatsoever for the Minister to understand it differently, save 

                                            
76 See for example, United Democratic Movement v Speaker of the National Assembly 

and others (Council for the Advancement of the South African Constitution and others 

as amici curiae)2017 (8) BCLR 1061 (CC) para 92. 
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that he simply refused to comply with the clear and unambiguous 

order. 

61. We submit that to the extent that it is contended that the Negotiation 

Order is clear, the Minister’s interpretation of it is one that the order is 

reasonably capable of or, at the very least, could be held bona fide.77 

62. This Court has set out and affirmed the correct approach to interpreting 

Court orders in a number of its judgments.  In SOS Support Public 

Broadcasting Coalition and others,78 this Court referred to Eke79 and 

Firestone.80  It held, by reference and with approval to Firestone, in 

relation to an order that is clear and unambiguous: 

“If, on such a reading, the meaning of the judgment or order 
is clear and unambiguous, no extrinsic fact or evidence is 
admissible to contradict, vary, qualify, or supplement it. . . 
.[N]ot even the court that gave the judgment or order can be 
asked to state what its subjective intention was in giving it”.81 

63. The following is clear from the Negotiation Order:  

63.1. The parties were to negotiate in good faith to conclude an MOU 

with the features identified in paragraphs 1.1 to 2.  

                                            
77 Record Vol 10 pp 947-950. 
78 SOS Support Public Broadcasting Coalition and others v South African Broadcasting 

Corporation (SOC) Limited and others 2018 (12) BCLR 1553 (CC). 
79 Eke v Parsons 2015 (11) BCLR 1319 (2016 (3) SA 37) (CC). 
80 Firestone SA (Pty) Ltd v Genticuro AG [1977] 4 All SA 600(1977 (4) SA 298) (A). 
81 At para 52-53. 
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63.2. In paragraph 1.1 it is made clear that the project referred to in the 

MOU will be within the broader programme aimed at land 

acquisition for farm dwellers (labour tenants and occupiers in 

terms of ESTA.  Thus the project was not limited to labour 

tenants.  

63.3. Consistent with paragraph 1.1 as submitted above, the Forum of 

NGOs provided for in paragraph 1.4 will deal with farm dwellers 

(labour tenants and occupiers) in the country and it was to be 

established by the end of July 2016.  Quite clearly, this Forum 

would not be limited to AFRA or other NGO’s dealing only with 

labour tenants.  

63.4. Further consistent with paragraphs 1.1 and 1.6, the Department 

was directed to facilitate the establishment of such Forum, and to 

ensure provincial representation.  This is the executive part of the 

Negotiation Order as far as the establishment of the Forum was 

concerned.  It quite clearly places that obligation on the 

Department of which the Minister is the executive authority.  It 

required the Department to take steps to facilitate the 

establishment of this inclusive Forum.  That is precisely what the 

Minister directed the DDG to do.  AFRA was invited to the 

envisaged conference and would participate and make 
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representations.  It could persuade other NGO’s to adopt its point 

of view. 

64. It was not in contempt of Court for the Minister to start the process by 

wanting to establish the Forum, to be followed by other meetings with 

the applicants as regards terms of the MOU that had to be agreed.  The 

policy to be formulated by the Forum working with the Department, 

as required by paragraph 1.5 of the Negotiation Order, would 

obviously be crucial to any further engagements and agreement on the 

terms of the MOU. 

65. It is quite possible that the Minister could have started the process with 

the negotiations with the applicants on other terms of the MOU prior 

to facilitating the establishment of the Forum.  We submit that this 

would simply be a matter of process or sequence.  Adopting the 

opposite approach did not constitute a wilful or mala fide refusal to 

obey the Negotiation Order.  

66. At the very minimum, the evidence of the Minister that he simply 

understood the Negotiation Order differently creates reasonable doubt 

that he was guilty of contempt of Court.  On the authorities he could 

not be found guilty of contempt of Court in the circumstances.  It is 
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plain that the first negotiation meeting had been held – evidencing the 

Department’s desire to obey the Negotiation Order.   

67. For all the reasons advanced above, including in the LCC and SCA 

judgments, there is no basis at all upon which this Court may interfere 

with the judgments of the LCC and the SCA. 

E. COSTS IN THE CONTEMPT APPLICATION  

68. We accept that an allegation of contempt of Court against the Minister 

engages the constitutional jurisdiction of this Court.  Section 165(4) of 

the Constitution requires organs of state through legislative and other 

measures to assist and protect the courts to ensure the independence, 

dignity, accessibility and effectiveness of the courts.  Furthermore, 

subsection (5) provides that an order or decision issued by a court 

binds all persons to whom and organs of state to which it applies.  

When organs of state do not obey court orders they breach these 

constitutional obligations. 

69. For the above reasons, we accept that Biowatch finds application.82  

However, we submit that persisting in the contempt application up to 

the SCA justified the SCA exercising its discretion to award the costs 

                                            
82 Biowatch Trust v Registrar Genetic Resources and others 2009 (6) SA 232 (CC). 
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of the SCA appeal against the applicants.  Ultimately it is in the 

discretion of this Court whether that costs order should be permitted 

to stand. 

F. CONDONATION FOR THE LATE FILING OF THE 

RESPONDENTS’ RESPONSE  

70. The respondents filed their response in terms of Rule 19(4) late.  They 

apply for condonation for the delay.83 

71. The explanation for the delay is set out in the founding affidavit 

deposed by the respondents’ attorney.84  

72. We submit that the explanation for the delay is reasonable.  The matter 

is of significant importance not to be decided without affording the 

respondents the opportunity to oppose the application for leave to 

appeal.  The applicants will suffer no prejudice if condonation is 

granted because they have not been prejudiced in preparing for the 

application and the appeal on the merits.  The respondents enjoy 

reasonable prospects of success.  In the circumstances, the interests of 

justice favour the grant of condonation.  

                                            
83 Record Vol 14 p 1400. 
84 Record Vol 14 pp 1403-1407, especially at paragraphs 6-9. 
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G. CONCLUSION  

73. Although this Court has made it clear in the past that prospects of 

success are not a determinative consideration in relation to the 

outcome of applications for leave to appeal, we submit that in this case 

the interests of justice do not warrant the grant of leave to appeal 

because there are no prospects of success on appeal at all.   

74. We submit accordingly that leave to appeal should be refused.  Should 

leave to appeal be granted, we submit that the appeal should be 

dismissed on the merits. 
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