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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 23 May 2019 at 10h00 the Constitutional Court will hear an application for leave to 

appeal against the judgment and order of the Supreme Court of Appeal (SCA).  The case 

concerns the failure by the Department of Rural Development and Land Reform 

(Department) to process land tenant applications submitted in terms of the Land Reform 

(Labour Tenants) Act 3 of 1996 (LTA) and the decision of the Land Claims Court (LCC) 

to appoint a Special Master for Labour Tenants to assist it in the Department’s 

implementation of the LTA.  A secondary issue is a contempt application brought by the 

applicants against the Minister of Rural Development and Land Reform (Minister).  The 

majority of the SCA upheld the Department’s appeal against the Special Master’s 

appointment while it unanimously dismissed the applicants’ appeal against the LCC’s 

finding that contempt had not been established. 

 

The LTA is the legislation envisaged under section 25(9) of the Constitution to realise the 

constitutional promise in section 25(6) to provide security of tenure to labour tenants.  

Thousands of labour tenants, including the applicants, lodged applications under the LTA 

with the Department before the cut-off date of 31 March 2001.  However, the Department 

failed to process these applications.  Both the LCC and the SCA found that this failure 

breached sections 10, 25(6), 33, 195 and 237 of the Constitution.  The dispute at the heart 

of this case concerns what effective relief can be granted to ensure the Department 

implements the LTA by processing land tenant applications. 

 

The applicants first launched proceedings in the LCC in July 2013 challenging the 

Department’s failure to process LTA applications.  Those proceedings culminated in 



December 2016.  Ncube AJ ordered the appointment of a “Special Master of Labour 

Tenants” to assist that Court in monitoring the Director-General (DG) and the 

Department’s implementation of the LTA.  A separate judgment was also handed down 

in November 2016 in which Ncube AJ held that, to the extent that the Minister failed to 

comply with the court order of 17 May 2016 ordering negotiation in good faith between 

the parties (Negotiation Order), non-compliance was not wilful and in bad faith 

(mala fide).  The finding therefore, was that the Minister was not in contempt of the 

order. 

 

In the SCA, the DG and the Minister appealed against the appointment of a Special 

Master while the applicants appealed against the dismissal of their contempt application.  

The majority judgment, penned by Schippers JA (Leach JA, Seriti JA and Willis JA 

concurring), overturned the LCC’s appointment of a Special Master, finding that it was 

neither an appropriate nor necessary remedy.  In a dissenting judgment, Mocumie JA 

held that the resort to a Special Master fell within the LCC’s exercise of its remedial 

powers.  The SCA unanimously upheld the LCC’s finding that the Minister was not in 

contempt of the Negotiation Order. 

 

The applicants now apply to this Court for leave to appeal against both the Special 

Master and the contempt findings.  The Minister and the Department support the SCA 

majority’s judgment on both issues. 

 

In this Court, the applicants contend that the SCA erred in both law and in fact as it failed 

to afford the LCC the proper deference owed to a specialist court exercising a true 

remedial discretion.  In addition, the applicants claim that SCA erred by holding that the 

Special Master would take over the role and powers of the DG.  This, the applicants say, 

is not what the LCC order provides.  They contend that the order of the LCC provides a 

more limited planning, advisory and monitoring role that was clearly in line with similar 

orders previously granted by both this Court and the High Court. 

 

The application for leave to appeal is opposed by the respondents.  They contend that the 

SCA was correct in holding that the appointment of the Special Master amounted to 

judicial overreach.  They aver that the SCA correctly found that there were no special 

grounds to justify the appointment of a Special Master to implement legislation.  They 

submit that there is no basis to justify the contempt order against the Minister as the 

Minister in good faith (bona fide) tried to comply with the negotiation order. 

 

In the event that this Court grants the applicants leave to appeal, the respondents seek 

leave to adduce evidence to support their contention that the present circumstances do not 

warrant the appointment of the Special Master, owing to the development in the 

Department’s capacity post the SCA’s judgment. 


