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I INTRODUCTION 

1 Land is a burning issue in South Africa. Our history demands that the wrongs of the past are 

rectified, that those whose land was stolen are compensated and their dignity restored. That those 

who were forced by racist laws to work on land belonging to others are made whole once more. 

Despite constitutional rights to restitution and security of tenure, and despite a raft of powerful 

legislation to give effect to those constitutional rights, many people remain no better off today than 

they were before 1994. The legislation has not been implemented. The rights have not been realised. 

2 Our courts have repeatedly expressed frustration at the slow pace of land reform. In Land Access 

Movement of South Africa,1 this Court noted the pain suffered by those dispossessed of land “more so in 

the case of those who are yet to enjoy the fruits of restitution or equitable redress in terms of the Restitution Act.”2 In 

LAMOSA II, this Court again lamented the intractable delays in the restitution process.3 

3 But the plight of labour tenants is no less, and the government’s failure to give effect to the 

constitutional and statutory rights of labour tenants is even more glaring and unjustifiable. 

4 Section 25(6) of the Constitution says that: “A person or community whose tenure of land is legally insecure as a 

result of past racially discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament, either to 

tenure which is legally secure or to comparable redress.” Section 25(9) obliges Parliament to enact the envisaged 

legislation. Shortly after the first democratic elections Parliament fulfilled that obligation (in part) by 

passing the Land Reform (Labour Tenants) Act (the LTA).4 

                                            
1 Land Access Movement of South Africa and Others v Chairperson of the National Council of Provinces and Others [2016] ZACC 22; 2016 
(5) SA 635 (CC). 
2 Ibid at para 1.3. A full bench of four LCC judges expressed the same sentiment in stronger terms in In Re Amaqamu 
Community Claim 2017 (3) SA 409 (LCC) at para 4. 
3 Speaker of the National Assembly and Another v Land Access Movement of South Africa and Others [2019] ZACC 10 at paras 65-66.  
Mhlanthla J wrote: “Any further delays in this process will hinder the realisation of constitutional rights. We cannot afford to 
jeopardise the practical and symbolic outcomes of land restitution. The land reform process, if administered appropriately 
and expeditiously – and with the guiding lights of our Constitution – can still have the potential to be a catalyst for structural 
change in our society. The continued delay in the proper processing of land claims is having a debilitating effect on the land 
reform project. An expeditious land restitution process … could also contribute to a wider, more striking consciousness that 
centres on the constitutional values of equality and dignity, and give rise to ideals of social justice, identity, the stimulation of 
economic activity, the promotion of gender equality and a contribution towards the development of rural livelihoods.” 
4 Act 3 of 1996. 
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5 It is important to recall the history that made the LTA necessary.  Madlanga J explained that the 

purpose “was to impoverish black people through dispossession and prohibition of forms of farming arrangements that permitted 

some self-sufficiency. This meant they depended on employment for survival, thus creating a pool of cheap labour for the white farms 

and the mines.”5 As a result of these discriminatory laws, “African people found themselves working as labour 

tenants on land now in the hands of whites. That dispensation subjected them to untold cruelty and suffering.”6  

6 The LTA promised an end to that cruelty and suffering. It promised labour tenants’ rights over the 

land they have worked on for generations. By applying to the first respondent (the DG), labour 

tenants could obtain ownership of that part of the land that they had historically farmed for their 

own benefit and take control of their destiny. The LTA sought to aid labour tenants by placing 

obligations on the DG to manage the application process, and seek to resolve disputes between 

labour tenants and landowners. Absent agreement, the DG was to refer the applications to the Land 

Claims Court for speedy adjudication.7 Nearly 20 000 labour tenants – mostly in KwaZulu-Natal 

and Mpumalanga – accepted the LTA’s promise and applied for rights in the land they and their 

forefathers had occupied.  

7 But the respondents (the Department) have not lived up to the promise the Legislature made to 

labour tenants. Initially, the Department sought to assist labour tenants. It accepted applications, 

processed a few, and provided legal support. But from roughly 2006 until 2015, the Department 

neglected labour tenants. In some cases, it forced labour tenants into other land reform programmes 

the Department thought were more appropriate. It completely ceased actively processing 

applications brought under the LTA.  Many of those applications have been lost. 

8 On the respondents’ own version, over 10 000 labour tenants had been left in limbo. They face 
                                            
5 Daniels v Scribante and Another [2017] ZACC 13; 2017 (4) SA 341 (CC); 2017 (8) BCLR 949 (CC)) at para 16 (footnotes 
omitted). 
6 Ibid at para 18, citing Lephakga The Significance of Justice for True Reconciliation on the Land Question in the Present Day South Africa 
(Master of Theology thesis, University of South Africa, 2012) at 37. 
7 That a speedy adjudication is envisaged is apparent from, amongst others, the fact that the Land Claims Court has a choice 
of adjudicating a claim itself or referring it to arbitration. See sections 19 and 20 of the LTA. 
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serious hardship as a result of the Department’s failure to act. They face eviction from their homes. 

They face harassment from landowners. And they are unable to leverage the rights of ownership in 

land that the LTA and s 25(6) of the Constitution promised them.  

9 Most tragically, many of them died before their applications were even gazetted. One of them, Mr 

Mshengu, a supporter of the application, died at the age of 104 on 14 August 2018, three days 

before the Supreme Court of Appeal delivered its judgment. Two of the four applicants in this 

matter had already died before this application was launched. Bhekindlela Mwelase, the first 

applicant, passed away on 7 November 2018. None of them will ever realise the fruits of their LTA 

applications.8 

10 This application was designed to set this wrong to right. It sought to compel the Department to 

perform its obligations under the LTA, by setting up a regime of court supervision to ensure that all 

outstanding labour tenant applications were processed in terms of the LTA as soon as possible. 

11 The case has a long history. Over the course of the litigation, the parties have grown closer together:  

11.1 As a direct result of the litigation, the Department now accepts it is obliged to process 

all LTA applications.  

11.2 By electing not to cross-appeal against the SCA’s declaration, the Department accepts 

that the Director General’s “failure to process or refer to the Court applications brought under 

Section 16 of the [LTA], is declared to be inconsistent with Sections 10, 25(6), 33, 195 and 237 of the 

Constitution of the Republic of South Africa, 1996.”9 

11.3 The parties have agreed since 2014 that the LCC should supervise the Department’s 

implementation of the LTA, and the LCC has done so. 

12 After more than two years of ordinary court supervision, the LCC determined that it could best 

                                            
8 Even worse, the Third Respondent is arguing in the Land Claims Court that their rights are not transmissible to their heirs. 
9 LCC Order at para 1: Record vol 13, p 1224.  
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perform its agreed supervisory role if it had the assistance of an independent person. It called that 

person the Special Master for Labour Tenants. The heart of its reasoning is as follows: 

“Effective relief is undoubtedly required for the many thousands of vulnerable labour tenants. The Department has thus 
far experienced grave difficulties in providing this. If a special master could potentially achieve that end, such an 
appointment is more than justified in my view. I am satisfied that the size and complexity of the task alone supports the 
appointment of a special master to, inter alia, assist this Court to meaningfully monitor implementation. The 
Department has acknowledged the complexity and enormity of the task. It has demonstrated that it is unable to process 
the applications with the haste and the scale that is required. As is stated by the applicants, the last year and a half of 
reporting, and the frequent returns to this Court, have demonstrated that this Court, the Department and the 
applicants require help in implementing the Act. A special master in my view would go a long way to assist the process 
and I intend granting an order for such appointment.”10 

13 The appointment of the special master was not punitive. It was practical. It was meant to assist all 

the parties to work together to implement the LTA. Most importantly, it was meant to “assist [the 

LCC] to meaningfully monitor implementation”.11 And the powers granted to the special master were 

modest – work with the Department to prepare an implementation plan that would be approved by 

the LCC, and then supervise the implementation of the plan. 

14 However, although the SCA recognised the constitutional breaches, the majority held that the LCC 

was wrong to appoint a special master. It worried that the special master would “usurp” the functions 

of the Department, and cause “unforeseen expenditure”. It criticised the LCC for not being wiling to 

supervise the Department itself. It worried about the reliance on American law. Yet it still ordered 

the LCC to supervise the implementation of the LTA. 

15 The SCA’s fears are misplaced. The SCA was criticising an order that did not exist. In truth, the 

special master’s powers were carefully circumscribed and always subject to court oversight. The 

LCC developed our law, it did not import American law. 

16 Mocumie JA, in the minority, would have upheld the appointment of the special master. The core 

of her reasoning, which the applicants fully endorse, was this: 

                                            
10 LCC Judgment at para 36: Record Vol 13, p 1223. 
11 Ibid. 
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“A year and a half has gone by under the supervision of the LCC without results. The LCC in its prerogative deemed 
it fit not to go another day further without putting in more stringent measures in place to ensure that the department does 
comply with its constitutional obligation. This is an injustice and begs a court’s most radical relief to ensure constitutional 
compliance based on a strategic plan with the highest likelihood of ensuring that the process does get under way and is 
finalised without any foreseeable delays. The rights at stake are of a class of litigants who have waited for more than 
twenty two years for the department to process their applications. The matter is of high importance and urgent. If the 
LCC opined that it was the right moment to ‘tighten the screws’ so to speak, to ensure that labour tenants are attended 
to decisively; that finding should not be second-guessed by any other court.”12 

17 The question before this Court is narrow. It is not whether the LCC was right or wrong. The LCC 

exercised a true discretion, and the SCA could only interfere with that discretion if the LCC 

committed a “demonstrable blunder”.13 It did not. It had the power to appoint a special master. It 

crafted a narrow order affording the special master limited powers. It did so in the face of clear 

failures by the Department, and after nearly two years of court supervision had failed. There was no 

basis for the SCA to interfere. 

 

II  HISTORY OF THE MATTER 

18 The matter has a lengthy procedural history. There have been eight court appearances and six 

different Land Claims Court judges considered the matter. The LCC’s decision to appoint a special 

master was based, in part, on the conduct of the respondents in this litigation. It is, therefore, 

necessary to recite that history in some detail. We do so in the following order: (a) from the initiation 

of litigation to the order of 19 September 2014; (b) the call for a special master and the order of 9 

June 2015; (c) non-compliance, postponement and the attempt to settle in May 2016; and (d) the 

Minister’s refusal to negotiate in good faith. 

LAUNCH TO SEPTEMBER 2014 

19 This application was launched in July 2013 because of persistent failure by the Department to 

                                            
12 SCA Judgment at para 87: Record vol 13, p 1292. 
13 South African Broadcasting Corporation Ltd v National Director of Public Prosecutions and Others 2007 (1) SA 523 (CC) at paras 41 and 
46. 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bcpmc%7d&xhitlist_q=%5bfield%20folio-destination-name:%27y2007v1SApg523%27%5d&xhitlist_md=target-id=0-0-0-1545
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process LTA applications.14 The applicants sought a structural interdict that would require the 

Department to: (a) provide statistics of the current status of all labour tenant claims;15 and (b) report 

to the Court regularly on its progress until all outstanding claims had been settled or referred to this 

Court.16 Optimistically, they believed that would take one year.17 

20 In a long-delayed answer, the Department did not deny that it had failed to process labour tenant 

applications. Instead, it argued that it was not required to process them because, in its view, labour 

tenants were better off being assisted through other land reform programmes. The Department 

admitted that due to the “limitations of the Department’s filing systems” it did not know the status of each 

labour tenant’s application.18 The Director-General stated, “I believe that by mid-2014 the Department will 

be able to give an accurate assessment of the present state of all Labour Tenant Claims, or at least those that remain 

within the Labour Tenant system.”19 The Director-General hopelessly underestimated the problem.  

21 When the matter came to Court on 19 September 2014, the promised statistics on outstanding 

labour tenant claims had still not been provided. As the Department had decided to collate the 

statistics, the parties agreed to an order that the Department prepare the information and present it 

to the Court by 31 March 2015 (the Collation Order).20 This was the first part of the structural 

relief the applicants had sought.21 

                                            
14 This evidence was supported by (i) the experience of the hundreds of labour tenants that have been assisted by AFRA 
(AFRA Affidavit at paras 48-52: Record vol 1, pp 89-91); (ii) the Minister’s answers to parliamentary questions admitting that 
“there has not been much progress achieved in the settlement of labour tenant claims” (AFRA Affidavit at para 43: Record vol 1, p 86-7); 
(iii) the repeated dicta of the LCC decrying the Department’s failure (Msiza v Director-General, Department of Land Affairs and 
Others 2002 (3) SA 839 (LCC) and Greyling and Others v Nkosi and Others [2008] ZALCC 14 at para 50 and 62); (iv) the evidence 
of the Landless People’s Movement (LPM Affidavit: Record vol 7, p 644); (v) the affidavits of six labour tenants detailing the 
Department’s failure to process their applications (Record vol 7, “MC4” to “MC9” pp 613-643); and (vi) several hundred 
labour tenants who signed a petition supporting the application (Record vol 6, “MC3” pp 590-612). 
15 Notice of Motion at para 13: Record vol 1, p 4-5. 
16 Notice of Motion at paras 10-22: Record vol 1, pp 4-7. 
17 Notice of Motion at para 11: Record vol 1, p 4. 
18 Answering Affidavit at para 6: Record vol 3, p 211-12. 
19 Answering Affidavit at para 6: Record vol 3, p 211-12. 
20 Unfortunately, this order was inadvertently omitted from the Record. A copy is attached to these Written Submissions as 
Annexure A. 
21 The Collation Order was not meant as a permanent solution. It was merely an agreement to obtain the relevant statistics to 
allow the LCC to determine the nature and extent of the problem, so that it could grant appropriate relief. Cowling AA at 
para 4: Record vol 8, p 736. 
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THE CALL FOR A SPECIAL MASTER 

22 The Department filed an affidavit and partial statistics on 24 April 2015 (several weeks late). The 

affidavit revealed two important facts that framed the future conduct of the litigation: 

23 First, the Department reversed course from its previous insistence that it was not obliged to process 

LTA claims. The Director-General admitted that LTA applications had “not been pro-actively managed 

for the last number of years”.22  The Director-General stated that the Department had made “a 

fundamental policy shift in respect of labour tenants”23 and that “[a]s a result of this litigation, I decided in conjunction 

with the department’s chief directorate for land tenure systems to restart the process of administering chapter III of the 

Act.”24 This was the first time the Department had conceded that it was legally obliged to implement 

the LTA. 

24 Second, despite having previously estimated in March 2014 that it could collate all the necessary 

information by mid-2014, a year later the Director-General admitted that “the present process of collecting 

the outstanding information for the referral of Chapter III applications, may take anything between 12 to 24 months, 

depending on the budget allocations that can be procured for the project”.25 A large amount of information 

remained outstanding, and would have to be collected afresh because it had been lost, or had 

changed in the many years the Department had not actively processed LTA applications.26 

25 The applicants were shocked and dismayed that the Department’s records were in such a parlous 

state.27 In March 2014, the Department had promised to provide the full statistics by mid-2014. And 

                                            
22 April 2015 Report at para 17: Record vol 8, p 716. 
23 April 2015 Report at para 16: Record vol 8, p 716. 
24 Ibid (our emphasis). 
25 April 2015 Report at para 18: Record vol 8, pp 716-717.  
26 With regard to KwaZulu-Natal, the Director-General said: “[T]he process in KwaZulu-Natal was not successful and needs 
to be fundamentally revisited. The information properly captured does not represent all the information available on file. The 
process there will be completely redesigned and monitored more meticulously.” April 2015 Report at para 69: Record vol 8, p 
726. 
27 Director of AFRA, Cowling, explained in AA at para 28.1: Record vol 8, p 743: “The extent of the problem facing the 
Department (and therefore facing labour tenants) was not apparent to the applicants until [they] received the Department’s 
recent affidavit. The wretched state of the Department’s records is a shock and will seriously complicate the performance of 
its duties.”  
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in September 2014, it had promised to provide the full statistics by March 2015. Yet in April 2015 it 

informed the Land Claims Court it might need a further two years merely to capture basic 

information for thousands of applications.28 As far as the applicants are aware, that process has still 

not been finalised.  

26 These dual admissions fundamentally altered the applicants’ understanding of the problem. As a 

consequence, the applicants called for a special master. They took the view that, in light of the 

Department’s renewed commitment to labour tenants, and the nature and scale of the problem 

(combined with the Department’s failure to properly assess the extent of the problem), ordinary 

court supervision would be ineffective. The justification for the special master was always, and 

remains, that it would be the most effective means of supervision.29 

27 On 9 June 2015, the parties returned to court and were again able to reach agreement. The 

Department agreed to detailed court supervision similar to that set out in the applicants’ initial notice 

of motion (the Supervision Order).30 The purpose of the order was to ensure regular and detailed 

reporting on the Department’s progress so that the Court and the applicants could: (a) assess 

whether the Department’s targets were reasonable; (b) determine whether it was meeting those 

targets; and (c) allow sufficient flexibility for the Department to alter its estimates to deal with 

unexpected difficulties or successes. For that reason, each report had to include an updated 

implementation plan, as well as information setting out the Department’s progress in complying 

                                            
28 Instead of providing a plan for the implementation of the LTA (as the September 2014 Order required), the DG concluded 
his report as follows: “The above constitutes what is known from the departmental information that has been collated in the schedules. This 
process needs further time to be completed. The process of completing the collection process will continue, and will be augmented by the additional staff 
to be appointed.” April 2015 Reporting Affidavit at paras 76-7: Record Vol 8, p 728.  
29 Cowling AA at para 48: Record vol 8, pp 751-752 (“[T]he special master should not be seen as a form of punishment or 
disapproval. The parties and the court need to engage in pro-active problem solving for the benefit of [labour tenants]. Given 
the nature of the problem, a special master will be able to play a vital role in co-ordinating the efforts of all the parties to 
reach what now seems to be a common goal.”). 
30 Supervision Order at para 1: Record vol 8, p 762 - 765. The Supervision Order (i) recorded the Department’s “stated intention 
and undertaking … to fully implement the [LTA]”; (ii) stated that the implementation would be subject to court supervision and that the 
Director-General and the Minister would file reports roughly every three months until 12 February 2016 on their progress; (iii) each 
report had to include an implementation plan, set out the progress made in collecting information in each district, set out the 
progress in issuing section 17 notices and settling or referring claims; and (iv) set out the progress the respondents expected to make 
on the issues on a district basis for the next four reporting periods.  
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with that plan. 

 

NON-COMPLIANCE AND THE ATTEMPT TO SETTLE 

28 The Department filed its first report 4 days late – on 4 August 2015. The Report included an 

implementation plan that provided what seemed at the time to be a reasonable plan for finalising the 

process within two years.31 The applicants filed a response which identified two areas that the 

Department should address: (a) it had not addressed all nine provinces; 32 and (b) the Director-

General should have a plan to deal with lost applications.33  

29 The second report was due on 30 October 2015. It was not filed. Despite several letters from the 

applicants’ attorneys, and promises that it would be filed by 28 December 2015, it was not. The 

applicants had no option but to set down the application for a special master for hearing on 29 

January 2016. 

30 On 19 January 2016, the Department filed a report34 that did not comply with the requirements of 

the Supervision Order, and showed serious, unexplained non-compliance with the original 

implementation plan filed in July 2015.35 

31 At the hearing on 29 January 2016, the parties agreed to a postponement to 24 March 2016. In 

compliance with the Supervision Order, the Department filed a further report on 12 February 

                                            
31 Record vol 8, p 772.  
32 Responding Affidavit at paras 5-8: Record vol 8, p 775. 
33 Responding Affidavit at paras 9-13: Record vol 8, p 776-777. 
34 January 2016 Report: Record vol 9, p 821. 
35 The non-compliance includes the following: (a) It did not include an updated implementation plan as required by the 
Supervision Order. (b) It provided only vague estimations of future progress, using phrases such as “it is difficult to predict”, 
“good progress can be expected”, “considerable progress has been made” and “a substantial number of applications will follow soon”, to describe 
the Department’s progress. January 2016 Report at paras 21 and 23: Record vol 9, p 826-7. (c) It did not respond to the 
applicants’ concerns regarding applications in other provinces and mislaid applications. (d) The progress was significantly 
behind the Department’s own estimations of progress, with no meaningful explanation. Moreover, there was no meaningful 
revised estimation that would allow the respondents and the Court to measure the Department’s progress in the future. 
Answer to January 2016 Report at para 11: Record vol 9, p 858. For example, in terms of the July 2015 Report, the Department 
should have collated 50%-66% of claimants’ data, yet the Director-General admitted that it had only captured 20% of the data. 
January 2016 Report at para 18: Record vol 9, p 825-826. 
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2016.36 The February 2016 Report accepted the Court’s ongoing supervisory jurisdiction and 

proposed dates for the Department to file further reports.37 The applicants pointed out in response 

that the February 2016 Report again failed to: (a) comply with the Supervision Order; (b) follow the 

Department’s original implementation plan; or (c) respond to the applicants’ concerns.38 

32 At the hearing of 24 March 2016, all the parties accepted that there should be court supervision. The 

issue was solely whether a special master should be appointed to assist. At the request of the 

Minister, 39 Mpshe AJ granted the postponement to 12 May 2016. The matter was set to proceed on 

12 May 2016. In order to allow an opportunity for settlement discussions, the matter was postponed 

to the following week. 

33 On 17 May 2016, an agreement was reached and made an order of court (the Negotiation Order). 

The Order did not create structures for the further implementation of the LTA. Rather, it created 

the space and terms for further negotiations between the parties. The only action that it required was 

good faith negotiations between the parties to conclude a Memorandum of Understanding.40 The 

most important feature was the establishment of a “National Forum” of NGOs that “working together 

with the Department, will be responsible, inter alia, for policy formulation, development of a national programme for 

                                            
36 February 2016 Report: Record vol 9, p 831. 
37 Ibid at para 37: Record vol 9, p 838. The proposed dates were 30 June 2016, 30 September 2016 and 15 December 2016. 
38  The non-compliance was the following: (a) There was no new implementation plan. (b) There was no meaningful 
estimation of progress. For example, with regard to Mpumalanga, the Director-General states that issuing s 17 notices “is 
expected to continue to make good progress” but “[i]t is not possible at this stage to predict how progress will be made”. February 2016 Report 
at para 20: Record vol 9, p 835. (c) There were multiple inconsistencies with the implementation plan. For example, the 
implementation plan stated that the issuing of s 17 notices would commence on 1 October 2015. The February 2016 Report 
states (with regard to KwaZulu-Natal) that the process “will commence soon” and “a date no later than the end of March 2016 for the 
start of this process is realistic”. February 2016 Report at para 24: Record vol 9, p 836). The Department again failed to address 
the issue of mislaid applications at all, and failed adequately to address the problem of applications in other provinces. March 
2016 Answer at paras 5.1-5.2: Record vol 9, p 845. 
39 Up to this point, the Director-General and the Minister had always been represented by the same counsel. However, on 24 
March 2016, the Minister was represented by separate counsel who applied for the matter to be postponed so that he could 
file what he claimed was further relevant evidence. He could not, however, describe that evidence in any detail.  When the 
Minister filed his “new” evidence in April 2016 (Record vol 9, p 855), it turned out not to be new at all. It was a repeat of the 
main claim made in the original April 2014 answering affidavit – that labour tenants have been assisted under the Restitution 
Act and other land reform processes. The only explanations for the Minister’s conduct are: (a) that he did not understand the 
nature and history of the dispute before this Court; or (b) his sole intention was to delay the matter. 
40 Contempt FA at para 27: Record Vol 12, p 1123. We deal with the meaning of the Negotiation Order in more detail when  
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implementation and monitoring and evaluation of progress.”41 The Forum was meant to be an alternative to 

the special master. The Fifth Applicant (AFRA) agreed to this process because it believed that “the 

interests of labour tenants will best be served by working productively together with the Department.”42 Despite 

concerns about the Minister’s intentions, they sought once again to find agreement. 

 

THE MINISTER’S REFUSAL TO NEGOTIATE IN GOOD FAITH 

34 After an initial productive meeting, the Minister refused to negotiate in good faith. He unilaterally 

established the National Forum (which the Negotiation Order specifically stated would be the 

subject of good faith negotiations) and unilaterally determined its mandate and composition. 

Brazenly, he claimed his conduct complied with the Negotiation Order. He did so despite 

numerous objections by the applicants and correspondence which showed his “interpretation” of 

the Negotiation Order was false and disingenuous.43 

35 In light of this conduct, the applicants were no longer able to work with the Department to find an 

alternative to the special master. They renewed their application for a special master because it was 

the only way to ensure that the Department diligently performed its obligations under the LTA.  

36 On 1 July 2016, the applicants set the matter down for hearing.44 Shortly before the hearing the 

Department filed its last report in August 2016.45 The LCC handed down its order appointing the 

                                            
41 17 May Order at paras 1.4-1.5: Record vol 10, p 949. 
42 Contempt FA at para 28: Record vol 12, pp 1123-4. 
43 The applicants were informed of the Minister’s decision to unilaterally establish the National Forum during a meeting held 
with the Department’s representatives on 8 June 2016. They objected to such unilateral action during the meeting. The 
applicants reiterated their objections in several letters thereafter. On 10 June 2016, the applicants wrote to point out that, in 
terms of the Order, the conclusion of an MoU based on good faith negotiations had to precede the establishment of the 
Forum. Record Vol 11, p 1010-1013. The letter called on the Minister urgently to undertake to resume negotiations in good 
faith in accordance with the Order. The Minister responded through the State Attorney by on 13 June 2016, claiming that the 
Minister was in fact complying with the Order, but without providing any proper justification. Record Vol 11, p 1016. The 
Minister simply insisted on his flawed interpretation of the Order. The applicants’ attorneys responded on 21 June 2016, once 
again explaining in detail and with reference to its terms, why the Minister’s understanding of the Order was plainly wrong 
and in what respects he was acting in contempt. Record Vol 11, p 1021. They again called on the Minister to return to good 
faith negotiations. The Minister simply refused to relent. Contempt FA at paras 43-44: Record Vol 12, p 1129. 
44 The applicants did not, at that point, intend to seek to hold the Minister in contempt. 
45 Record vol 10, p 951. 
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special master on 8 December 2016. The matter was heard in the SCA on 13 March 2018, and it 

delivered judgment on 17 August 2018.46  

 

CONCLUSION 

37 The applicants did not approach the LCC initially seeking a special master. The special master was 

sought because ordinary court supervision was tried and failed. The only question for this Court on 

appeal is whether the LCC acted injudiciously in reaching that conclusion. 

 

III THE TEST ON APPEAL 

38 In appointing the special master for Labour Tenants, the Land Claims Court exercised its remedial 

discretion. It did so as a specialist court that is uniquely tasked and placed to determine what is 

needed. And it crafted an order designed specifically to aid its own, internal processes. The SCA 

erred by not applying the strict standard for interfering with remedial discretion on appeal. 

 

A TRUE DISCRETION 

39 In appointing the special master for Labour Tenants, the LCC exercised its wide remedial powers 

under s 22(4) of the LTA, and ss 38 and 172 of the Constitution. Those provisions grant the LCC 

the power to afford claimants “appropriate” or “just and equitable” relief. The LCC carefully fashioned a 

just and equitable remedy which differed from the draft order proposed by the applicants.  

40 In Florence47 and Mphela,48 this Court held the exercise of remedial powers by the LCC in a restitution 

                                            
46 SCA Judgment, Record vol 13, p 1246. SCA Judgment, Record vol 13, p 1246. At the hearing, the SCA asked the Department 
to file an updated report on its progress. It did so and the applicants filed a response. Those documents are not part of the 
record as the SCA did not consider them. They can be made available if this Court requests them. 
47 Florence v Government of the Republic of South Africa [2014] ZACC 22; 2014 (6) SA 456 (CC); 2014 (10) BCLR 1137 (CC). 
48 Mphela and Others v Haakdoornbult Boerdery CC and Others [2008] ZACC 5; 2008 (4) SA 488 (CC); 2008 (4) BCLR 675 (CC) at 
paras 25-6. 
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claim is an exercise of a “strict and true discretion”.49 The consequence is that “an appellate court may not 

interfere unless it is clear that the choice the court has preferred is at odds with the law. If the impugned decision lies within a 

range of permissible decisions, an appeal court may not interfere only because it favours a different option within the 

range.” 50  This Court overturned the SCA’s decision to interfere with the LCC’s award of 

compensation.51  

41 This principle of appellate restraint “preserves judicial comity” and “fosters certainty in the application of the law” 

by providing “finality in judicial decision-making.”52 Those goals are not advanced by encouraging 

appeals in areas of judicial discretion, particularly in constitutional matters. 

 

A SPECIALIST COURT 

42 In addition to the ordinary appellate deference to remedial discretion, this Court should afford the 

LCC particular deference in this matter because “the Land Claims Court is a specialist court”.53 Recently, 

in LAMOSA II, this Court required the LCC to supervise the work of the Commission on the 

Restitution of Land Rights to finalise old restitution claims because the LCC “will have the necessary 

expertise to assist where need be”.54 

43 In King Sabata Dalindyebo Municipality, in the course of an appeal from the LCC, the SCA rightly held: 

                                            
49 Florence (n 47) at para 116. See also Trencon Construction (Pty) Limited v Industrial Development Corporation of South Africa Limited 
and Another [2015] ZACC 22; 2015 (5) SA 245 (CC) at para 90. See also Minister of Rural Development and Land Reform and 
Another v Phillips [2017] ZASCA 1; [2017] 2 All SA 33 (SCA) at para 33 (In Phillips, Leach JA held that the principle of non-
interference in remedial discretion rendered the Land Claims Court’s award of financial compensation, and its decision to 
award punitive costs, “immune from appellate interference”.) 
50 Florence (n 47) at para 113, quoted with approval in Trencon (n 49) at para 89 (our emphasis). See also Phillips (n 49) at para 33. 
51  The same occurred in Trencon in the administrative context. The High Court had substituted its decision for the 
administrator’s in a tender dispute. The SCA set aside the substitution order: Industrial Development Corporation of South Africa 
Limited v Trencon Construction (Pty) Limited and Another [2014] ZASCA 163; [2014] 4 All SA 561 (SCA).  In doing so, it erred. As 
Khampepe J explained: “an appellate court could legitimately favour a different remedy than that preferred by a lower court. But that alone does 
not permit it to interfere with the lower court’s discretion.” This Court restored the High Court’s substitution order. Trencon (n 49) at 
para 90. 
52 Ibid. 
53 Salem Party Club and Others v Salem Community and Others [2016] ZASCA 203; [2017] 1 All SA 712 (SCA) at para 420; Farjas 
(Pty) Ltd v Minister of Agriculture and Land Affairs of the Republic of South Africa and Others [2012] ZASCA 173; [2013] 1 All SA 381 
(SCA); 2013 (3) SA 263 (SCA) at para 7; Florence (n 47) at paras 24 and 121; Department of Land Affairs and Others v Goedgelegen 
Tropical Fruits (Pty) Ltd [2007] ZACC 12; 2007 (10) BCLR 1027 (CC); 2007 (6) SA 199 (CC) at para 84. 
54 LAMOSA II (n 1) at para 59. 



16 

 

“On appeal, the appellate tribunal is obliged to accord deference to the findings of the lower court, more especially where the 

latter court is a specialist court called upon to make value judgments.”55 That additional deference is justified 

because specialist courts have special knowledge and experience in their area of expertise and are 

primarily responsible for implementing the relevant legislation.  That is so in respect of the LCC and 

the LTA. 

 

INTERNAL PROCESSES 

44 The appointment of a special master is not an ordinary remedy; it is a remedy that affects the 

process of the LCC itself. That occurs in two ways. 

45 First, the process of supervision: All the parties agree that there is a need for court supervision of the 

Department. The only question is whether a special master should assist the LCC, or whether the 

court should shoulder that burden alone. That is best determined by the court that will supervise the 

implementation of the order.  

46 Second, the process of referral: The LTA does not limit the LCC to a passive, dispute resolution role 

in implementing the LTA. The Court can order a landowner to provide documents during the 

application process,56 and certifies settlement agreements.57 The President of the LCC appoints 

arbitrators, determines which matters to refer to arbitration, and makes the rules for arbitration.58 

The LCC will be directly affected by how the Department processes and refers LTA applications, 

and has a direct interest in ensuring that the settlement and referral of applications is orderly and 

strategic. 

47 This Court owes particular respect to the LCC’s determination of what is best for its own processes. 

                                            
55 King Sabata Dalindyebo Municipality and Others v KwaLindile Community and Others [2012] ZASCA 96; [2012] 3 All SA 479 (SCA) 
at para 67, referring to Khosis Community, Lohatla and Others v Minister of Defence and others 2004 (5) SA 494 (SCA) at para 11  See 
also, in the context of the Labour Court, Chirwa v Transnet Limited and Others 2008 (4) SA 367 (CC) at para 172 (“It is 
undoubtedly advantageous for specialised issues to be decided by specialist tribunals.”).  
56 LTA s 17(8). 
57 LTA s 18(6). 
58 LTA ss 19 and 20. 
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That is why, in SABC v NDPP, Langa CJ refused to interfere with a decision by the SCA not to 

permit the filming of an argument before it because, it concerned “the exercise by the Supreme Court of 

Appeal of its discretion to regulate its own process”59 The ultimate test for interfering with another’s court’s 

power to regulate its own process is whether the lower court has committed a “demonstrable 

blunder”.60 

 

CONCLUSION 

48 This case cried out for “appellate restraint”. Yet the majority of the SCA inexplicably ignored the 

unambiguous precedent set out above. It criticised the details of the LCC’s conduct and acted as if it 

was sitting as a court of first instance. The SCA may have preferred to extend the ordinary 

supervision order. But that was not the question before it. And it is not the question before this 

Court. The question is whether appointing the special master was “within a range of permissible decisions” 

for the Land Claims Court to make. As we show next in Parts IV and V, it was. 

 

IV THE SPECIAL MASTER 

49 In order to determine whether the LCC erred, it is necessary to understand what it did, and did not 

do. In this Part, we address two issues: (a) the power of the LCC to appoint the special master; and 

(b) the powers that the LCC granted the special master. We demonstrate that the SCA seriously 

                                            
59 SABC (n 13) at para 67 (our emphasis). See also ibid at para 37 (“The narrow issue, accordingly, is not whether cameras 
should be allowed into courts; it is whether this Court should interfere with the discretion of the Supreme Court of Appeal 
and order that radio and television coverage be permitted in this particular appeal before that Court, at this particular time, in 
the particular circumstances of this case.”) See further Van Breda v Media 24 Limited and Others; National Director of Public 
Prosecutions v Media 24 Limited and Others [2017] ZASCA 97; [2017] 3 All SA 622 (SCA) at para 34 (quoting the above passage 
in the context of its interference with a decision by the High Court regarding filming proceedings). 
60 SABC (n 59) at para 55. See also Mukaddam v Pioneer Foods (Pty) Ltd and Others [2013] ZACC 23; 2013 (5) SA 89 (CC); 2013 
(10) BCLR 1135 (CC)(this Court held, in relation to the development by this Court under section 173 of the class action 
remedy: “Section 173 makes plain that each of the superior courts has an inherent power to protect and regulate its own process and to develop the 
common law on matters of procedure, consistently with the interests of justice. … For a proper adjudication to take place, it is not unusual for the 
facts of a particular case to require a procedure different from the one normally followed. When this happens it is the court in which the case is 
instituted that decides whether a specific procedure should be permitted.”) 
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erred in its understanding of the role and powers of the special master. 

50 At the outset, we emphasise that the label “special master” is not important. The real question is 

whether the LCC could appoint an independent person, whatever her title, to assist the LCC in its 

agreed task of monitoring the implementation of the LTA.  

 

THE POWER TO APPOINT THE SPECIAL MASTER 

51 The LCC was dealing with a constitutional matter, and therefore had the power under s 38 of the 

Constitution to grant “appropriate relief”,61 and the power under s 172(1)(b) of the Constitution to 

grant “any order that is just and equitable”.62 In addition, it had the power in terms of s 22(4)(g) of the 

LTA to make any order regarding any matter “which, in the opinion of … the Court, needs to be regulated by 

an order … of the Court”. When deciding on an appropriate order, s 22(5) requires the LCC to 

consider: “(a) the desirability of assisting labour tenants to establish themselves on farms on a viable and sustainable 

basis; (b) the achievement of the goals of this Act; (c) the requirements of equity and justice”. This wide remedial 

power encompassed the power to appoint a special master.  

52 Nonetheless, the SCA appeared to conclude that the appointment of a special master was anathema 

to our law. This is wrong. While this may be the first time a court has used the term “special master”, 

court-appointed independent monitors (whatever their label) are a well-established part of South 

African law. The curator bonis, the business rescue practitioner, the family advocate, and the referee 

all perform a task on behalf of the court because they have special expertise or are able to make the 

                                            
61 In Fose v Minister of Safety and Security [1997] ZACC 6; 1997 (3) SA 786 (CC) at para 69 (This Court held that “an appropriate 
remedy must mean an effective remedy”. Ackermann J continued: “[W]ithout effective remedies for breach, the values underlying and the rights 
entrenched in the Constitution cannot properly be upheld or enhanced. Particularly in a country where so few have the means to enforce their rights 
through the courts, it is essential that on those occasions when the legal process does establish that an infringement of an entrenched right has 
occurred, it be effectively vindicated.”) 
62 In explaining the reach of the power under s 172 to grant a just and equitable remedy, Mogoeng CJ has written: “The outer 
limits of a remedy are bounded only by considerations of justice and equity. That indeed is very wide. It may come in different shapes and forms 
dictated by the many and varied manifestations in respect of which the remedy may be called for. The odd instance may require a singularly creative 
remedy. In that case, the court should be wary not to self-censor. Instead, it should do justice and afford an equitable remedy to those before it as it is 
empowered to.” Electoral Commission v Mhlope and Others [2016] ZACC 15; 2016 (8) BCLR 987 (CC); 2016 (5) SA 1 (CC) at para 
83. 
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process of court administration more efficient. 

53 Specifically, the appointment of an independent person or institution to monitor the 

implementation of constitutional remedies is already a firm part of our law. The SCA anticipated 

situations where a special master may be needed in Meadow Glen:63 It reasoned that contempt was “a 

blunt instrument” and that other forms of enforcement may be better suited to ensuring compliance: 

“Our courts may need to consider such institutions as the special master used in those cases to supervise the implementation 

of court orders.”64 The SCA did not appoint a special master, but it expressed its optimism that the 

parties would find “a workable solution if there is the will to do so, even under the authority of an independent overseer 

that could hold all parties accountable.”65  

54 The High Court too has regularly appointed independent overseers to monitor and report on 

government’s compliance with court orders in constitutional matters.  In both Linkside66 and 

Madzodzo, 67 the High Court appointed independent parties to monitor the implementation of court 

orders. In Grootboom,68 this Court ordered the City of Cape Town to devise and implement a new 

housing programme, and instructed the South African Human Rights Commission (SAHRC) (an 

amicus curiae in the case) to “monitor and, if necessary, report in terms of these powers on the efforts made by the 

state to comply with its section 26 obligations in accordance with this judgment.”69 

                                            
63 Meadow Glen Home Owners Association and Others v City of Tshwane Metropolitan Municipality 2015 (2) SA 413 (SCA) at para 35. 
64 See Geoffrey F Aronow ‘The special master School Desegregation Cases: The Evolution of Roles in the Reformation of 
Public Institutions Through Litigation’ 7 Hastings Constitutional Law Quarterly 739, (Spring 1980) (original footnote). 
65 Meadow Glen (n 63) at para 36. 
66 Linkside v Minister of Basic Education [2015] ZAECGHC 36 at para 20. In Linkside, a group of 90 schools joined an opt-in 
class action to force the Department to pay teachers. Part of the relief the schools sought was the appointment of a “claims 
administrator” who would be responsible for managing the implementation of the order.  The Court recognised that the 
administrator would “be of assistance not only to the applicants but also to the Department.” 
67 Madzodzo v Minister of Basic Education [2014] ZAECMHC 5; 2014 (3) SA 441 (ECM).  An ordinary supervisory regime to 
oversee the provision of furniture to schools in the Eastern Cape proved unsuccessful. The High Court approved a 
settlement agreement that requires the Eastern Cape government to appoint a “school furniture task team” to ensure the 
delivery of furniture to schools in the province. A copy of the order is attached as Annexure B to these Heads of Argument. 
The task team is given wide responsibilities. It is required to “manage and monitor the verification of the furniture needs” of schools in 
the Eastern Cape, and the coordinator of the task team is required to “manage and monitor the process for the budgeting, procurement of 
furniture and any other implementation processes required to address the furniture shortages at all public schools in the Eastern Cape Province.” 
68 Government of the Republic of South Africa v Grootboom [2000] ZACC 19; 2001 (1) SA 46 (CC). 
69 Ibid at para 97. The High Court adopted a similar approach in South African Human Rights Commission v Minister of Home 
Affairs [2014] ZAGPJHC 198; 2014 (11) BCLR 1352 (GJ); [2014] 4 All SA 482 (GJ) the High Court required the state and 
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55 The most important case is Black Sash Trust v Minister of Social Development.70 In 2014 this Court 

declared the award of a tender to pay social grants invalid.71 However, in order to protect social grant 

beneficiaries, it allowed the contract to remain valid for its full five-year term. The Court also 

supervised the conclusion of a new tender and required reporting from the South African Social 

Security Agency (SASSA).  In February 2017, SASSA had still not awarded a new tender, and its 

ability to pay grants in April was uncertain. The Black Sash approached this Court to address the 

urgent risk that beneficiaries would not be paid.  

56 The Court extended the validity of the contract for another year to allow SASSA to award a new 

tender and opted to supervise the new award process. The need for supervision arose from “the 

demonstrated inability of SASSA to get its own affairs in order, in relation to the performance of the contract, a 

competitive bidding process and becoming able to make payment of grants under its own steam.”72 The Court went 

on to hold that ordinary supervision “has been proved not to be enough to coax SASSA into doing what it was 

constituted to do. More is required.”73 It provided for the appointment of a panel of experts to evaluate the 

payment of grants, and SASSA’s efforts to award a new tender or take over the payment 

obligations.74 

57 Following Black Sash, it is clear that: (a) When constitutional rights are at stake, courts have the power 

to appoint independent parties to assist them in monitoring the implementation of orders to ensure 

                                                                                                                                                  
private agencies responsible for running the Lindela Repatriation Centre to file regular reports to the SAHRC on its 
compliance with an order regulating the detention of foreigners at the Centre. Although the SAHRC was one of the 
applicants in the case, its role was more akin to that of a special master in three ways: (a) The other applicants – another 
NGO and several individual detainees – were not given a similar role; (b) the reports were only filed with the SAHRC, not 
with the court, and only the applicants (including the SAHRC) were given leave to approach the court; and (c) the 
respondents were required to provide the SAHRC “with access to the Lindela Repatriation Centre and the detainees” on a regular and 
at least quarterly basis. Ibid at para 52.5. 
70 Black Sash Trust v Minister of Social Development [2017] ZACC 8; 2017 (5) BCLR 543 (CC); 2017 (3) SA 335 (CC). 
71 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African Social Security Agency and 
Others (No 2) [2014] ZACC 12; 2014 (4) SA 179 (CC). 
72 Black Sash (n 70) at paras 57 (our emphasis).  
73 Ibid at para 62 (our emphasis). By the time the case was argued, the parties had agreed to the need for independent 
monitoring. But the Court still took the time to note that “the Black Sash Trust relies on case law to enhance the importance of the 
appointment of independent monitors by courts.” Ibid at para 71. That case law was the three cases discussed above: Grootboom, 
SAHRC, and Madzodzo. Ibid at fn 37. 
74 Ibid at orders paras 11-12. 
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that constitutional rights are protected. (b) It is not necessary to establish intransigence; the 

government’s “demonstrated inability” to perform its role is sufficient.75 (c) Independent monitoring is 

particularly useful in complex or specialised areas where technical skills are needed. (d) A prior 

history of unsuccessful supervision is a clear indicator that “more is required”. 76  In sum, the 

appointment of independent remedial monitors is not novel in our law, and the factors justifying it 

are all present here. 

 

THE ROLE OF THE SPECIAL MASTER 

58 The SCA seriously misunderstood the role of special masters generally, and the LCC’s Special 

Master for Labour Tenants specifically. 

 

In General 

59 Ncube AJ accurately summarised the general features of special masters as follows: 

“19.1 A special master is an independent person who is appointed by, and reports to, the Court. 
19.2 His or her duty is to assist the Court. In the present case it would be to assist the court in the processing and adjudication of 

labour tenant claims in the manner as determined by the Court. 
19.3 The special master is not an advocate for the claimants or for the Government but an agent of the Court and as such, he 

or she is given limited decision making powers. Were a special master required to assist the Court in implementing a 
Court order … his or her powers would always be subject to oversight by the Court.”77 

60 Not only is a special master given limited decision-making powers, those powers are always subject 

to oversight by the court. The special master’s power extends only so far as the court wishes it to. 

61 Special masters are designed to assist all three players responsible for implementing a supervisory 

interdict: the court, the applicants and the government. The special master assists the court in two 

vital ways.  

                                            
75  See also D Erasmus & A Hornigold ‘Court Supervised Institutional Transformation in South Africa’ [2015] 18(7) 
Potchefstroom Electronic Law Journal 48 at 2490-1 (argue that a court “would appoint a master to an institution only if there were a consistent 
failure to adhere to its legislative and constitutional mandate.”) 
76 That was the case in Black Sash, and Madzodzo, and constituted the factual basis for the SCA’s suggestions in Meadow Glen. 
77 LCC Judgment at para 19: Record Vol 13, pp 1216-7. See also, generally, Erasmus & Hornigold (n 75). 
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62 She provides additional resources to the Court. The complicated issues, difficult technical questions and 

sheer magnitude of information in a complex case like the present make it almost impossible for a 

single judge to handle the case without assistance.78 Special masters bring skills that are chosen 

specifically for the case at hand, and can devote enough time to the litigation to become fully 

acquainted with the parties and extensive information involved. 

63 Special masters are able to perform a role that a judge cannot. She can act more informally than the judge 

because the judge remains the ultimate impartial arbiter. She can engage with the parties in a way that 

would be inappropriate for a judge – like visiting the defendant’s offices, interviewing its employees 

and examining its records. She can negotiate with the parties to find solutions, outside of the 

adversarial litigation process. The special master “gather[s] all the threads, tie them together, and then present 

them in a coherent manner to the court.”79 

64 The special master also assists the government respondents to meet their constitutional obligations. 

A special master provides an independent but supportive voice for the state to identify what steps 

can and should be taken to comply with the court order. She can propose solutions to difficult 

problems, and assist the Department to leverage the court order for more funds. She also reduces 

the reporting burden on the Department, and avoids the need for costly and time-consuming 

litigation. 

65 A special master assists the applicants by reducing the burden of supervision. Applicants in 

supervisory interdicts are in an invidious position. Given the limited judicial resources, they are often 

                                            
78 M Farrell ‘The Function and Legitimacy of Special Masters’ (1997) 2 Widener Law Symposium Journal 235 at 284-285. 
79 Aronow (n 64) at 764. See also Murray Levine ‘The Role of Special Master in Institutional Reform Litigation: A Case Study’ 
(1986) 8 Law and Policy 275 at 276-7 (Levine describes the role of a special master in these types of cases as a “change agent”. 
Her job is to try and overcome the hurdles inevitable in any large-scale reversal of government policy and to get the order 
implemented. In his words: “As a change agent, the special master not only finds facts, but is interested in finding means to solve 
implementation problems. … The change aspect of the role – the special master is appointed to see that the remedial order is carried out – may lead 
the master into activity that would raise questions about the legitimacy of the judicial role. … [T]he special master serves as a buffer between the 
parties and the judge. The buffering function permits the judge to retain a neutral stance in disputes between the parties, while the master engages in 
extrajudicial activities necessary for implementation.”) 
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required to play the primary role of monitoring the government’s progress. Yet they suffer from a 

major disadvantage: they lack the resources and information to meaningfully assess the 

government’s reports. In this case, for example, the applicants lack the ability to analyse the massive 

amount of data, and they have no access to the Department’s internal processes to judge the validity 

of explanations for delay. A special master does not suffer from those limitations. She has greater 

expertise, greater resources and greater access to the inner workings of the Department. She can 

accurately assess the Department’s compliance and determine whether it is satisfactory and, if not, 

what steps can be taken to improve it. More importantly, the special master makes the interaction 

between applicant and the state less adversarial, more cooperative, and therefore more productive.80 

 

The Special Master for Labour Tenants 

66 The role and powers the LCC granted the special master for Labour Tenants are extremely limited. 

As Mocumie JA rightly pointed out,81 her role should be understood in two phases: planning and 

implementation. 

67 At the planning phase, her primary role is to prepare an implementation plan “in collaboration with” 

the DG and submit it to the LCC.82 The DG and the Minister are required to cooperate with the 

special master as she prepares the plan.83 If they do not agree with the special master’s plan, they are 

expressly afforded the right to raise their objections and propose alternatives.84 It is ultimately the 

                                            
80 Special masters are also uniquely flexible and adaptable. They do not perform the same role in every case, and their role can 
change to meet the developing needs of implementing the remedy. This flexibility is vital for successful structural relief. In 
Aronow’s words: “the flexibility of systemic reform requires continued scrutiny throughout the implementation of the remedy. The courts must 
both oversee compliance to avoid bureaucratic subversion, and allow for reformulation of their own demands when faced with insurmountable 
problems or conflicts of goals and values.” Aronow (n 64) at 759. A special master should be allowed to adapt to meet changing 
needs. At some times, she may be required to engage in detailed planning and supervision of the government. At other times, 
if the government is properly implementing the order, she will merely play a light monitoring role. The extent of the special 
master’s involvement will depend primarily on the extent of compliance. 
81 SCA Judgment at para 93, Record vol 13, p 1295.  
82 LCC Order at para 6: Record Vol 13, pp 1225-6. 
83 LCC Order at para 7: Record Vol 13, p 1226. 
84 LCC Order at para 8: Record Vol 13, p 1226. 
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LCC, not the special master, that will approve the plan after hearing from all the parties.85 This phase 

is vital because the Department has been unable to develop a reasonable implementation plan on its 

own. A feasible plan is indispensable for the proper implementation of the LTA.  

68 In the implementation phase, the Department is required to “co-operate” with the special master in 

the execution of the Implementation Plan.86 The LCC’s order does not delineate the specific roles 

of the special master in the execution phase. That is left for a future order that will be made once the 

Implementation Plan is approved. Only after the plan is approved, will the LCC “make such further 

orders as may be advisable, including orders relating to the fulfilment of the Implementation Plan and the processing of 

pending labour tenant claims.”87 

69 The nature of that role will depend primarily on the Department’s own conduct. If it is co-operative 

and effective, the special master may perform only a light oversight role. If the Department is 

uncooperative and ineffective, the special master may take a more interventionist role. But that will 

be justified by the circumstances, and will always be subject to the ultimate authority of the LCC. 

70 The special master has no power to instruct any member of the Department to perform any 

function, or to compel it to spend money (save for the special master’s own costs as approved by 

the LCC). The LCC did not appoint the special master to take over the Department. It elicited 

additional resources and expertise to complete the task all parties agree the LCC must perform: 

supervise the Department’s implementation of the LTA. 

 

V THE SPECIAL MASTER WAS JUSTIFIED 

71 The LCC had the power to appoint a special master. It appointed a special master with modest 

powers designed to solve the particular problem before it. The only question is whether that special 
                                            
85 LCC Order at para 9: Record Vol 13, p 1227. 
86 LCC Order at para 7: Record Vol 13, p 1226. 
87 LCC Order at para 9.3: Record Vol 13, p 1227. 
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master was one of the range of possible remedies the LCC could employ to cure the constitutional 

violation. In this Part, we show that the appointment of a special master was justified as a result of: 

(a) the nature of the rights; (b) the scale and complexity of the problem; and (c) the failure of 

ordinary supervision. 

 

NATURE AND URGENCY OF THE RIGHTS 

72 We explained at the outset why the processing of LTA claims is so important not only to labour 

tenants, but to ensure the realisation of the constitutional project. It is urgent that these claims are 

realised as soon as possible because (a) there has already been a delay of 20 years; (b) many labour 

tenants are old and have already died or will die before their claims are realised; (c) the Department 

does not intend to process claims of labour tenants who are deceased; and (d) the failure to address 

the wrongs of the past undermines our ability to move forward as a nation. 

73 Both the LCC88 and Mocumie JA rightly recognised that relief for labour tenants was the primary 

concern and whatever would achieve that more quickly was the appropriate remedy.89 

THE SCALE AND COMPLEXITY OF THE PROBLEM 

74 Processing and settling the outstanding applications is, on the Department’s own admission, an 

“enormous” task.90 Yet the Department has failed to develop a plan and put in place the resources to 

implement the LTA within a reasonable period of time. It has also failed to adopt a proactive and 

systematic approach to the matter that will result in an orderly and efficient referral of labour tenant 

claims to the LCC.  

 

                                            
88 LCC Judgment at para 36: Record Vol 13, p 1223-4. 
89 The LCC rightly rejected the Appellants’ claim that a special master would cause further delays on the basis that “[t]here is 
no evidence to back this assertion.” LCC Judgment at para 31: Record Vol 13 p 1221. There is still no evidence to support it.  
90 April 2015 Report at para 34: Record Vol 8, p 720. 
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The Scale of the Problem 

75 According to the latest figures provided in the record in the August 2016 Report, there were 10 914 

claims made under section 16 of the LTA that have not been settled under some other 

programme.91 Expecting a court on its own to meaningfully monitor that process is unrealistic. 

While courts have supervised much smaller tasks,92 the independent monitors in Linkside, Madzodzo, 

and Black Sash, were all appointed to manage much larger and more complex projects. The scale of 

the supervision required in this matter is at least equal to that in those cases. 

76 The size of the task alone warrants independent monitoring and supervision to assist the Court. But 

the Department’s failure to develop a workable plan, and devote sufficient resources to resolve the 

problem within a reasonable time also demanded further court intervention. 

 

The Complexity of the Problem 

77 The SCA failed to appreciate a further, deeper reason why a special master is necessary. The 

Department has failed to grasp the true complexity of the claims process and the proactive role it 

must play in order to properly implement the LTA, and protect the rights of labour tenants. 

78 The processing of claims under the LTA is complicated. Sections 16 to 18 of the LTA envisage a 

detailed application, negotiation and adjudication process facilitated by the Director-General. The 

negotiation and (if negotiation fails) adjudication phases, if not appropriately staffed, processed and 

managed, are complicated and have the potential to generate long delays in the finalisation of claims.   

79 Negotiating and adjudicating several thousand claims requires what internationally has come to be 

                                            
91 August 2016 Report at para 31.1, Record Vol 10, p 969. 
92 In Minister for Justice and Constitutional Development v Nyathi and Others [2009] ZACC 29; 2010 (4) BCLR 293 (CC); 2010 (4) SA 
567 (CC) this Court had to ensure the payment of 161 outstanding court orders. Minister of Justice’s First Report (31 July 
2008) available online at www.concourt.org.za. In Sibiya, there were 40 people whose death sentences had not been 
commuted.  In both instances, supervision by the court alone was reasonable. Sibiya and Others v Director of Public Prosecutions 
[2006] ZACC 22; 2006 (2) BCLR 293 (CC) at para 11. 
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known as a mass claims process; a specialised form of adjudication, employing information 

technology, techniques for consolidated decision-making and many legally qualified personnel to 

process, analyse, report on, group and present claims for adjudication. This ensures justice within a 

reasonable time for high numbers of claimants with similar claims.93 The LTA provides all the tools 

to run such a process. Yet that is not what the Department has proposed in its reports to the LCC. 

The Department appears to believe that its task is purely to push applications through the 

application process and get them to the referral stage. That is the sole subject of the most recent 

action plan.94 The Department has adopted an almost fatalistic attitude, rather than a proactive 

one.95 It neglects the proactive and strategic role that the Director-General must play in order for 

LTA claims to be efficiently processed. It reduces his or her role to a reactive, individual process.  

80 The bottom line is that, given the number of applications and the LCC’s limited resources, referring 

thousands of applications to the LCC will not, without more, result in their finalisation. It will simply 

bury the LCC in referrals it cannot handle. That will further delay (perhaps indefinitely) the 

settlement of labour tenant claims. The Director-General is correct that additional resources – in the 

form of mediators, judges and arbitrators – will undoubtedly be needed. But pointing to that 

problem is not an answer because the obligation to provide those resources rests primarily on the 

DG and the Minister. The action plan should set out how many of those mediators and 

adjudicators will be appointed, and when this will take place. It does not. 

81 This failure to appreciate the strategic and proactive role that the Department must play to 

successfully implement the LTA demonstrates the need for the special master. The LCC cannot, on 

                                            
93  See, for example, The Permanent Court of Arbitration (ed) Redressing Injustices Through Mass Claims Processes: Innovative 
Responses to Unique Challenges (2006); M Cordial & K Rosandhaug Post-Conflict Property Restitution: The Approach in Kosovo and 
Lesson Learned for Future International Practice (2009). 
94 September 2016 Report: Record Vol 11, p 1065 - 1094. 
95 September 2016 Report at para 53: Record Vol 11, p 1092: For example, in the most recent report the DG states: “The 
simple fact of the matter is that the process of referral of applications to court will clearly start in due course and the real problem of inadequate 
judicial resources will then be faced. A special master cannot solve any of the real problems that will be faced in future. Only additional resources 
will”. 



28 

 

its own, develop the type of strategic plan the DG is unable to produce. Nor can the applicants. But 

the special master can.  

82 Finally, even if the Department could itself develop such a plan and implement it, the SCA ought to 

have appreciated that the scale and complexity of the problem means that the LCC will require 

assistance to perform its agreed role of supervision and, later, mass claims adjudication. Without a 

special master, it will simply not be in a position to assess the Department’s progress and intervene if 

and when necessary. Its supervision will then serve little purpose. That will not be the case if a 

dedicated special master is appointed to assist both the Department and the Court. 

 

FAILURE OF COURT SUPERVISION 

83 Neither the LCC nor the applicants resorted immediately to a special master to solve the 

constitutional defect. For almost two years, the parties and the LCC tried ordinary court supervision. 

But it failed to deliver the desired result. This justified the LCC’s appointment of a special master.   

84 The failures in relation to court supervision were manifested in failures over the entire period of 

ordinary supervision in at least seven key areas, namely – 

84.1 The ongoing failure to achieve a comprehensive collation of data;96 

84.2 The repeated failure to prepare implementation plans as required by the Supervision 

Order;97 

                                            
96 The Department initially estimated that it would have all the necessary information about labour tenants by mid-2014. Yet, 
only in late 2016 was it able to determine how many labour tenant applications had been assisted in other programmes. See 
August 2016 Report at para 25 and 31: Record Vol 10, pp 966 and 968 – 970. According to August 2016 Report, the collation 
of information was still not complete at that stage (ibid at para 7.1). As far as the Applicants are aware, the process of 
collecting the information necessary merely to issue s 17(2) notices is still not complete. The latest affidavit filed by the 
respondents – the replying affidavit filed in September 2016 (Record vol 11, p 1065-1094 ) – does not address the issue.  
97 The Supervision Order required the Respondents to file an implementation plan with each report it filed (Supervision 
Order at para 3: Record Vol 8, p 763.) In the Negotiation Order, it was agreed that the same requirement would apply to the 
further reports to be filed (Negotiation Order at para 2: Record vol 10, p 950). The Department has utterly failed to comply 
with this requirement. The report of 30 July 2015 contained an implementation plan. However, none of the subsequent 
reports have included an implementation plan. Where implementation plans are mentioned, they have not been attached to 
the report in question or provided to the applicants.  
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84.3 The failure to comply with virtually any of its own estimated goals in the implementation 

plans that it has filed. As just one example, the Department has still not issued all the 

s 17(2) notices which it initially estimated would be completed by 31 December 2016.98 

84.4 The failure to address the issue of lost applications or develop a plan to address the 

problem;99 

84.5 The Department’s decision to focus on the claims of living labour tenants, seemingly on 

the basis of (unwarranted) doubt about the transmissibility of a claim by a labour tenant 

that died after lodging a claim; 100 

84.6 The Department’s decision unnecessarily to require its legal department to perform a 

“basic audit” on all s 17 notices before they can be gazetted; 101  

84.7 The Department’s ongoing failure to adhere to timelines agreed to and laid down in 

orders of the LCC;102 and 

84.8 The breakdown of trust between the applicants and the Minister and his/her department 

arising from the Minister’s unilateral breach of the Negotiation Order.103 

 

                                            
98 According to the August 2016 Report, only 11.5% of notices had been sent out in Mpumalanga, and 3% of the notices in 
KwaZulu-Natal. This is based on the figures in the August 2016 Report at para 31.1: Record vol 10 p 968-569.  Calculating 
the total number of claims, minus those that have already been settled, there are 4328 claims in Mpumalanga and 6308 claims 
in KwaZulu-Natal. Based on the Applicants’ assessment of the Government Gazettes, 106 notices covering 846 labour 
tenants were published in 2016. None were published in 2017. In 2018, 11 notices were published covering 42 labour tenants. 
99 The applicants repeatedly raised the issue of lost applications and asked the Department to develop a plan to address the 
problem (See, for example, February 2016 Report Answer at para 5.2: Record Vol 9, p 845.). After initially ignoring the 
problem the Department took the view that “is unlikely such matters can be referred to court” and that those labour tenants would 
be assisted through other land reform processes on a “case by case basis” (August 2016 Report at para 19.2: Record Vol 10, pp 
963). This approach is patently unacceptable.  
100 February 2016 Report at para 21: Record Vol 9, p 835. This issue has become important largely because the Department’s 
delay in implementing the LTA has meant that many labour tenants have died before their applications could be processed. 
101 February 2016 Report at para 12: Record Vol 9, pp 833-4. 
102 The Appellants have been consistently both late and non-responsive. Importantly, they have consistently failed to adhere 
to their own undertakings. Their explanations for the delays have been completely unsatisfactory. These delays demonstrate 
that the Department is unable or unwilling to plan in advance to be able to complete basic reporting tasks. See, in this regard, 
Mbhense Affidavit: Record Vol 2, p 149-154; Application for Condonation: Record Vol 8, p 709-711; January 2016 Report: 
Record Vol 6 p 821. 
103 The relationship of trust between the Applicants and the Department has broken down, primarily because of the events 
leading to the contempt of court application. This breakdown of trust means that, without a special master to mediate 
between the parties, ordinary court supervision will be ineffective.  
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VI THE ERRORS OF THE SCA 

85 The SCA majority’s primary error was failing to have sufficient regard to the above three factors – 

the nature and urgency of the rights, the scale and complexity of the problem, and the failure of 

court supervision. A proper consideration of these factors, in light of the appropriate test, would 

have led ineluctably to upholding LCC’s decision to appoint a special master. In failing to have 

proper regard to these considerations, and in erring in the further respects set out below, the SCA 

was itself guilty of a “demonstrable blunder”, warranting interference by this Court. We address nine 

ways in which the SCA erred: (a) the role of American jurisprudence; (b) the “usurpation” of executive 

powers; (c) the concerns about budgetary implications; (d) its criticism of the LCC; (e) the limited 

capacity of the LCC; (f) its reliance on the Negotiation Order; (g) the time and staffing implications 

of implementing the LTA; (h) the cost of the Special Master; and (i) the reliance on referees. 

 

AMERICAN JURISPRUDENCE 

86 The SCA was concerned that the LCC had imported the American concept of the special master 

without the necessary statutory framework. That concern was misplaced. 

87 First, “special master” is just a name. The question was whether the LCC was entitled to enlist an 

independent entity to assist it to monitor the implementation of its order. On the clear authority of 

Black Sash, it was. What it called that entity is irrelevant. Using the term “special master” did not 

import US law into South Africa. A special master has only those powers the court assigns it. 

88 Second, the SCA misunderstood American law. The American special master does not take over 

the running of the government. She plays the role identified above – a facilitator and liaison between 

the parties and the court. American law does envisage a court-appointed independent entity to run a 
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government entity: a receiver. Unlike special masters, “the receiver completely displaces the defendants: the 

receiver makes large and small decisions, spends the organization’s funds, and controls hiring and firing 

determinations.”104 In Brown v Plata,105 for example, both a special master and a receiver were appointed 

to address overcrowding in California prisons. The LCC did not appoint a receiver, and the 

applicants have never suggested it could or should have. It appointed a special master whose role 

and powers are modest. 

89 Third, American courts also use alternative terms to describe the same role. Most recently in Flores v 

Sessions, 106  the District Court for the Central District of California appointed a “Special 

Master/Independent Monitor (‘the Monitor’)” to ensure compliance with an earlier order by agreement 

concerning the detention of juveniles on the US border. Compliance with the order had become 

problematic as a result of the policies of the Trump administration.  The Court held that the 

monitor was necessary “[b]ecause of the complexity of the Flores Agreement, the Court’s findings of non-compliance, 

and ongoing disputes between the parties relating to the implementation of the Flores Agreement”.107 The judgment 

sets out in detail the functions, powers and limits of the Master/Monitor. The case is directly 

comparable to the present – agreed supervision failed, there is non-compliance, the parties are in 

ongoing disputes. 

90 Fourth, while the term “special master” is employed primarily in America, the idea of independent 

monitors to assist courts to supervise the implementation of constitutional remedies regularly occurs 

in several jurisdictions, including India108 and Colombia.109 Using a similar institution here is not 

                                            
104 CM Bradley ‘Old Remedies Are New Again: Deliberate Indifference and the Receivership in Plata v Schwarzenegger’ (2007) 
62 NYU Annual Survey of American Law 703. 
105 563 US 493 (2011). 
106  Case No.: CV 85-4544-DMG (AGRx), available at https://www.courthousenews.com/wp-
content/uploads/2018/10/Flores-Special-Master-ORDER.pdf.  
107 Ibid at pg 3, lines 4-7. 
108 For general discussions, see J Fowkes ‘How to Open the Doors of the Court – Lessons on Access to Justice from Indian 
PIL’ (2011) 27 SAJHR 434 at 439; MP Singh VN Shukla’s Constitution of India 12 ed (2013) at 347; S Shankar & P Mehta 
‘Courts and Socioeconomic Rights in India’ in V Gauri & D Brinks Courting Social Justice: Judicial Enforcement of Social and 
Economic Rights in the Developing World (2008) 146.  For specific cases, see for example, Bar Council of India vs. Bonnie FOI Law 



32 

 

importing a foreign doctrine, but adapting best practice from the experience of multiple other 

jurisdictions in order to resolve a complex South African problem. 

 

NO USURPATION OF EXECUTIVE FUNCTIONS 

91 The SCA completely misinterpreted the LCC’s order. Schippers JA held that the LCC “directed a 

complete outsider – the special master – effectively to take over the functions and responsibilities of the DG and officials of 

the Department in relation to labour tenant claims.”110 Later, he implies that the special master will “usurp the 

functions” of the Department.111 The SCA sought to distinguish Black Sash on the basis that the panel 

of experts this Court appointed did not “usurp” the functions of government, and was only 

empowered to evaluate the implementation of the payment of grants, “not to carry out SASSA’s 

statutory functions”.112 This approach was wrong for three reasons. 

92 First, it plainly misconstrues the LCC’s order. Nowhere does the order grant the special master the 

power to “take over” or “usurp” the Department’s functions. The LCC’s order affords the special 

master no powers whatsoever to compel any person to do anything other than to co-operate in 

developing the Implementation Plan, which is prepared by way of a “collaboration”113 between the 

DG and the special master. And the plan is subject to supervision and approval at a dedicated 

hearing114 by the LCC, before which any concerns about usurpation of executive function could be 

raised. To the extent that the order115 compels the Department to co-operate with the special master 

                                                                                                                                                  
College & Others S.L.P. (C) No. 22337 of 2008; Rural Litigation & Entitlement Kendra v State of Uttar Pradesh [1988] INSC 254 (30 
August 1988) 
109 For a general discussion, see Manuel José Cepeda Espinosa & David Landau Colombian Constitutional Law: Leading Cases 
(2017) at 377-386. For specific cases, see for example Decision T-291 of 2009 (concerning informal recyclers, discussed in 
Espinosa & Landau at 195-199; Decision T-025 of 2004 (concerning a detailed structural remedy for rectifying the plight of 
internally displaced persons, discussed in Espinosa & Landau at 178-190) 
110 SCA Judgment at para 48: Record vol 13, p 1273-4. 
111 SCA Judgment at para 53; Record vol 13, p 1276-7. 
112 Ibid 
113 Para 6 of the order of the LCC; Record vol 13, p 1225-6. 
114 Paragraph 9 of the order of the LCC. Record vol 13, p 1226-7. 
115 Paragraph 7 of the order of the LCC. Record vol 13, p 1227. 
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in relation to the execution of the plan, that is in relation to the special master’s role in assisting the 

LCC in monitoring execution of the plan by the Department. This much is clear from paragraphs 

7.1 and 7.2 of the order which pertain to the provision of documents and information to the special 

master, not execution of the plan. 

93 It is difficult to comprehend how these can amount to “taking over the functions” of the Department. 

Indeed, the SCA’s own order requires the DG and the Minister to submit an implementation plan, 

and for the LCC to consider and approve it with or without amendments. The only difference 

between the LCC’s order and the SCA’s order is whether the LCC will have the benefit of an 

independent proposal from the special master about what the terms of the implementation plan 

should be, and the assistance of a special master in monitoring compliance.  

94 Second, the judgment of the SCA appears to misconstrue the word “supervision”. Supervision is 

used with the meaning that has come to be ascribed to it in constitutional remedies.116 Supervision 

used in the context of constitutional remedies plainly contemplates a judicial monitoring role, based 

on reporting or the provision of information by the branch of the executive concerned. That is why 

this Court in LAMOSA II held that requiring the Commission to file reports with the LCC “while 

lifting the supervisory role of this Court, still makes provision for appropriate judicial oversight by the Land Claims Court, 

which is tasked with dealing with land claims.”117 It does not mean supervision in the sense it might be used 

in business management or public administration. The SCA ought to have appreciated this 

distinction. 

95 Third, if the SCA believed there was any ambiguity in the LCC’s order that might permit the special 

master to usurp the Department’s functions, the correct remedy was to amend the order to remove 

                                            
116 See Ngxuza & others v Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government & another [2006] JOL 18239 
(E)(As was pointed out by Froneman J (then a High Court judge) more than twelve years ago, “[b]y now the ideas of a ‘class 
action’ and a ‘structural’ or ‘supervisory’ interdict are no longer foreign to our legal language”.) 
117 Speaker of the National Assembly and Another v Land Access Movement of South Africa and Others [2019] ZACC 10 at para 59. 
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any such risk. Instead, the SCA threw the baby out with the bathwater and rejected the idea of a 

special master altogether, even one with the same type of limited powers this Court granted the 

panel of experts in Black Sash. 

 

BUDGETARY IMPLICATIONS 

96 The SCA also expressed the related concern that the special master would interfere with the 

Department’s budget. In Schippers JA’s words: “The Minister and the DG raised a legitimate concern that the 

appointment of a special master in the circumstances, would entangle him or her in the budget and operational issues of the 

Department”.118 These concerns are baseless. 

97 First, they again misunderstand the nature and powers of the special master who can do nothing 

without the approval of the LCC. She is an agent of the LCC who investigates, makes 

recommendations and, in the future, monitors and reports. She will have no power to order the 

Department to spend a single cent. Only the LCC can do that.  

98 Second, there is no difficulty in the LCC exercising that power. The SCA’s own order envisions that 

the LCC can approve an Implementation Plan different from that submitted by the Department. 

Doing so will almost certainly have unforeseen budgetary consequences for the State. That is not a 

result of court invention, but of Parliament’s decision to pass the LTA, and the Executive’s failure to 

implement that statute for more than a decade. As this Court has repeatedly held, the failure to 

budget to fulfil a constitutional obligation is no excuse if the state should have budgeted to fulfil it.119 

If the result is that the Department is forced to re-evaluate its priorities, or approach Parliament for 

                                            
118 SCA Judgment at para 50: Record vol 13, p 1275. Willis JA put the point even more strongly: “What if the special master 
commits the State to huge unforeseen expenditure for which there has been no vote in Parliament?” SCA Judgment at para 97: Record vol 13, 
p 1297. 
119 City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd and Another [2011] ZACC 33; 2012 (2) 
BCLR 150 (CC); 2012 (2) SA 104 (CC) at para 74; Lawyers for Human Rights v Minister of Home Affairs [2017] ZACC 22; 2017 (5) 
SA 480 (CC); 2017 (10) BCLR 1242 (CC) at para 61; Mlungwana and Others v S and Another [2018] ZACC 45; 2019 (1) BCLR 88 
(CC) at para 76. 
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more funds, in order to comply with its statutory and constitutional obligations, so be it. That will 

occur with or without the special master who will simply aid the LCC to make the best,  most 

informed decision. 

 

 

NO FAILURE TO INQUIRE 

99 The SCA held that the LCC did not “inquire into or raise any question regarding a single report or plan submitted 

by the DG from the inception of the proceedings.”120 It held that the LCC should have inquired “into the dispute 

as to why a senior manager of the Department could not administer the national implementation of the LTA”.121 This 

assertion of the SCA is, with respect, devoid of any basis, either in the record or in the judgment of 

the LCC. 

100 First, it misses the point. The question before the SCA was not whether it would have conducted 

the proceedings differently, but whether the LCC was entitled to determine that it needed the 

assistance of a special master. 

101 Second, the LCC carefully considered all the reports filed by the Department. The applicants 

presented an even more detailed analysis of the reports than the one outlined above. And it is plain 

from its judgment that the LCC considered those submissions.122 Importantly, at each hearing 

during the supervision process, the Department largely conceded its failures and consented to 

further orders. Launching an enquiry in the face of a concession, is not the function of a Court. 

102 Third, to the extent that the criticism relies on the particularly inquisitorial nature of LCC 

proceedings,123 it is again misguided. The LCC recognised it was unable to properly perform its 

                                            
120 SCA Judgment at para 44: Record vol 13, p 1271-2.. 
121 SCA Judgment at para 45: Record vol 13, p 1272. 
122 See, in particular, LCC Judgment at para 17: vol 13, p 1215. 
123 See the reference to Mlifi v Klingenberg 1999 (2) SA 674 (LCC) para 107 in SCA Judgment para 45: Record vol 13, p 1272. 
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inquisitorial role without the aid of a special master. Its remedy was consistent with its inquisitorial 

function. 

103 Fourth, the SCA misunderstood the difference between an inquisitorial approach by an LCC judge, 

and the more active role that a special master can play. It is true that the LCC can play a more active 

role than a traditional court. But the LCC is still performing a judicial role. The judge cannot meet 

with the DG and other officials to discuss the problems and try to find solutions. She cannot go to 

the Department’s offices, inspect documents, see the systems that are in place, and observe how the 

officials are performing their tasks. But the special master can. The LCC quite reasonably believed 

that type of role – subject to judicial oversight – was necessary in order to prepare a meaningful 

implementation plan. 

 

THE LIMITED CAPACITY OF THE LCC 

104 As the history of this matter demonstrates, the capacity and resources of the LCC are constrained. 

There is currently only one permanent judge on the LCC: Meer AJP who also serves as a High 

Court judge in the Western Cape. All the other judges are acting judges either seconded from the 

High Court or appointed from the ranks of attorneys, advocates and magistrates. Ncube AJ, for 

example, is a magistrate. They are appointed for varying periods of time. As a result, from 2013 until 

2016, this application was dealt with by six different acting judges: Spilg AJ, Matojane AJ, Canca AJ, 

Mpshe AJ, Yacoob AJ, and Ncube AJ. 

105 It was entirely reasonable for Ncube AJ to consider that reality in determining that a special master 

was justified. And the benefit of a special master in these circumstances is obvious. She will develop, 

retain and apply institutional knowledge of the matter on an ongoing basis in a manner which a new 

judge considering the matter afresh on a once-off basis on each occasion that the matter comes to 
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court, is unable to do.  

106 The SCA dismissed this concern, without explanation.124 It was wrong to do so. While on its own it 

would not justify appointing a special master, it was one of multiple factors that the LCC rightly 

considered in deciding how best to exercise its supervisory powers. 

THE NEGOTIATION ORDER 

107 Schippers JA argued that the fact that the parties had agreed on the Negotiation Order 

demonstrated that a special master was not necessary to manage the scale and complexity of the 

problem facing labour tenants.125 The reasoning is fallacious on two grounds.  

108 First, it is based on an incorrect understanding of what led the parties to conclude the Negotiation 

Order, and what the Order meant. Those facts are set out fully in Part II, and in discussing 

contempt of court in Part VII. It was an attempt to create space for the parties to try to find a 

settlement by negotiating an MoU. The Order set out the ambit of the negotiations. On its own, it 

did not provide for any institution to perform the role of the special master. The applicants did not 

and would never have given up the right to argue for a special master without any concrete 

agreement in place. That is why the Negotiation Order expressly permits the parties to return to 

court to deal with the application for the appointment of a special master if the negotiations fail,126 

which they did. Moreover, the Order envisaged an agreement not only on a senior manager, but 

also on a Forum that would provide independent oversight – exactly the role the special master 

would perform. The Negotiation Order supports the need for independent supervision. 

109 Second, the LCC had to grant a remedy that was effective for labour tenants as a class. It had to do 

so based on all the evidence before it about whether it could properly supervise the implementation 

                                            
124 SCA Judgment at para 46: Record vol 13, p 1273. 
125 SCA Judgment at para 43: Record vol 13, p 1271.  
126 The SCA made a serious factual error when it said at para 43 “the parties did not even consider the appointment of a special master”. 
On the contrary the issue was central to the negotiations and, to the knowledge of all involved, would be the relief sought by 
the applicants if the negotiations failed. They did fail. 
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of the LTA without the assistance of an independent monitor. The fact that the parties had tried and 

failed to negotiate an alternative would not prevent the LCC from making its own determination. 

The fact the negotiations failed supports the need for a special master. 

 

THE TIME AND STAFFING IMPLICATIONS 

110 Again, without explanation, the SCA stated that “the LCC’s estimate of the time it would take to settle claims 

under the LTA rings hollow”.127 This statement is symptomatic of the SCA’s failure to grasp the scale 

and complexity of the problem. To illustrate the scale of the problem, the LCC used an assumption 

that the Department’s process could process one claim to final settlement or adjudication every day. 

The assumption was generous because not a single claim had been finally settled or adjudicated 

through the three-year period between the launch of the application and the hearing in the LCC. A 

simple calculation shows that at this rate of one claim per day, processing 10 500 outstanding claims 

to completion would take up to 28 years (assuming work on weekends), and approximately 40 years 

with no weekend work.128  

111 The applicants also conducted a basic assessment of the Department’s implementation plan to 

estimate arithmetically the number of personnel required to achieve the Department’s target dates 

for components of the claims processing that it had set itself.129 The applicants’ assessment was 

based on conservative assumptions as to the person-hours required per task. It showed that the 

process was hopelessly understaffed and that the Department was nowhere near achieving its own 

targets at the time of the final hearing in the LCC. The SCA makes no reference to this assessment. 

                                            
127 SCA judgment para 43: Record vol 13, p 1271. 
128 I.e. 10,500 divided by 365 and by 260 respectively. In fact, the 24 in the LCC judgment should be 28.7 years.  
129 Annexure LO13 to the Application for Leave to Appeal: Record vol 14, pp 1363 para 132; p 1398. The table that it 
analyses is the Department’s “Action Plan” appearing at Record vol 8, p 772.  The first 6 rows on the Department’s table are 
omitted because they are less specific to claims-processing. The right hand three columns are the analysis that has been added 
by the applicants to the Department’s tabular “Action Plan”. The date of 30/9/2016 in the right hand column was just before 
the LCC hearing and the calculations show what should have been achieved by the Department by that date on the basis of 
their self-imposed deadlines in the “Action Plan”. 
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COST IMPLICATIONS 

112 The SCA expressed concern regarding the cost implications of a special master and whether these 

costs are to be covered by the executive branch of government. There are three flaws in this 

reasoning. 

113 First, the only real task envisioned in the order is to prepare an implementation plan. That could take 

a maximum of 27 days (the time between appointment on 3 March 2017 and the submission of the 

report on 31 March 2017), plus a few further days for the subsequent hearing. Moreover, the LCC 

would have to approve the special master’s remuneration on appointment.130 The order contained 

more than sufficient safeguards to prevent runaway costs. There is no reason to expect that the costs 

would be more than, for example, the panel of experts appointed by this Court in Black Sash. And if 

the special master was a retired judge, it is unclear whether there would be any costs other than 

minimal disbursements.131 

114 Second, the cost of a special master needs to be compared to the cost of not appointing a special 

master. The alternative of court supervision is not cost free. The Department will have to pay its 

own advocates to engage in ongoing, costly litigation against the applicants. They will also likely have 

to pay the applicants’ costs every time the applicants come to court to show that their reports are 

inadequate. There is good reason to believe that ongoing litigation will be more expensive than a 

special master. 

115 Third, most importantly, the cost in money of appointing a special master needs to be weighed 

against the benefits of doing so. The LCC believed that a special master would significantly hasten 

the processing of nearly 11 000 labour tenant claims. That is a prize worth paying for. 

                                            
130 LCC Order prayer 5.3: Record vol 13, p 1225. 
131 See Judges Remuneration and Conditions of Employment Act 47 of 2001 s 7. 
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REFEREES 

116 Before the SCA, the applicants argued that a special master was in certain respects analogous to a 

referee provided for under s 38 of the Superior Courts Act132 (SC Act) and s 28C of the Restitution 

of Land Rights Act (Restitution Act).133 The applicants did not contend that the special master 

was, in fact, a referee as defined in the Restitution Act. Plainly she was not as she was appointed 

without the consent of the parties and to perform a different function.  

117 The applicants relied on the referee solely to demonstrate that the legislature has created a 

comparable, independent institution to deal with complex matters that are not well-suited to 

ordinary litigation. The applicants were not the first to draw this comparison. In Pheko v Ekurhuleni 

Metropolitan Municipality (No 3)134  this Court noted, obiter but without criticism, the applicants’ 

submission that “in the remedial context, there is some similarity between a referee/commission and the American 

institution of a special master, often appointed by the US courts to manage the implementation of complex constitutional 

remedies.”135 In Black Sash Trust136 this Court used its authority under s 38 of the SC Act to provide 

the parties an opportunity to agree to the process and appointment of the panel of experts.  

118 The criticism of the applicants’ contentions in this regard by the SCA is misplaced.137 

 

CONCLUSION 

119 The SCA was wrong to describe the LCC’s order as “a textbook case of judicial overreach”.138 Supervision 

                                            
132 Act 10 of 2013. Section 38 is virtually identical to the now repealed section 19bis of the Supreme Court Act 59 of 1959. 
133 Act 22 of 1994. LTA s 30(1) makes s 28C applicable to disputes under that Act. 
134 [2016] ZACC 20; 2016 (10) BCLR 1308 (CC). 
135 Ibid at fn 34. 
136 Black Sash (n 70) at para 23  
137 For further argument regarding the flawed basis of the SCA’s criticism, see the applicants’ application to this Court for 
leave to appeal para 81 – 90: Record vol 14, p 1345-7. 
138 SCA Judgment at para 51: Record vol 13 p 1275, quoting Economic Freedom Fighters & others v Speaker of the National Assembly 
& another [2017] ZACC 47; 2018 (2) SA 571 (CC) at para 223 (Mogoeng CJ, dissenting). 
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always raises separation of powers concerns. But the appointment of an independent monitor to 

assist the LCC in monitoring its implementation of the LTA – a task the Department and the SCA 

agreed must be performed – is not problematic. To the extent the limited powers of the special 

master intrude slightly more than ordinary supervision, it is justified by the circumstances of this case. 

As this Court held in AllPay 2: “the answer to the separation of powers argument lies in the express provisions of 

section 172(1) of the Constitution.  The corrective principle embodied there allows correction to the extent of the 

constitutional inconsistency”139 

120 The nature of the problem and the history of failed supervision justified the appointment of the 

special master. The SCA’s concerns about the LCC’s judgment did not constitute a “demonstrable 

blunder”. It was wrong to interfere with the LCC’s discretion. The appeal should be upheld, and the 

special master for Labour Tenants restored, with a new timetable, so she can begin her work as soon 

as possible. 

 

VII CONTEMPT OF COURT 

121 This Part explains why the Minister’s refusal to negotiate in good faith with the Applicants 

amounted to contempt of court. We first set out the test for contempt. We then explain the 

meaning of the Negotiation Order. Next, we explain why the Minister did not comply with 

that Order, and why he has failed to establish that his non-compliance was not wilful and mala 

fide. We then justify the relief sought. Lastly, we deal with costs. 

 

THE TEST FOR CONTEMPT 

122 There are four elements that must be present in order to make a finding that a party was in 

                                            
139 AllPay 2 (n 71) at para 45.  See also Minister of Health and Others v Treatment Action Campaign and Others (No 2) [2002] ZACC 
15; 2002 (5) SA 721 (CC); 2002 (10) BCLR 1033 (CC) at paras 112-113. 
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contempt: (a) the order must exist; (b) the contemnor must be aware of the order; (c) there must 

have been non-compliance with the order; and (d) the non-compliance must have been wilful or 

male fide.140 Where a declaration of contempt is sought (and not committal), these elements must be 

proved on a balance of probabilities.141  The applicants must prove the existence of the order, notice 

of the order, and non-compliance with the order.  The onus then shifts to the Minister to prove, on 

a balance of probabilities, that the non-compliance was not wilful or mala fides.142 

123 It is common cause that the Negotiation Order exists and was brought to the notice of the Minister. 

The issues are whether he complied with it and whether he has displaced the presumption of 

wilfulness or bad faith. To assess that, it is first necessary to interpret the Negotiation Order. 

 

THE NEGOTIATION ORDER 

124 A court order – including an order by agreement – must be interpreted in light of the circumstances 

attendant upon its coming into existence, the language used in light of the ordinary rules of grammar 

and syntax and the apparent purpose to which it is directed and the material known to those 

responsible for its production.143 A court will always consider background facts which are “matters 

probably present in the mind of the parties when they contracted”. 144  It will consider “surrounding circumstances … 

only if a contextual interpretation fails to clear up an ambiguity or uncertainty.”145  A court can also consider what 

                                            
140 Pheko and Others v Ekurhuleni Metropolitan Municipality and Others (No 3) [2016] ZACC 20; 2016 (10) BCLR 1308 (CC) at para 32; Fakie NO 

v CCII Systems (Pty) Ltd 2006 (4) SA 326 (SCA) at para 12.  
141 Fakie (n 140) at paras 16, 19, 41 and 42(e); Pheko (n 140) at para 37. 
142 Ibid at paras 41 and 42.  
143 Eke v Parsons [2015] ZACC 30; 2015 (11) BCLR 1319 (CC); 2016 (3) SA 37 (CC) at para 29, quoting Finishing Touch 163 
(Pty) Ltd v BHP Billiton Energy Coal South Africa Ltd and Others [2012] ZASCA 49; 2013 (2) SA 204 (SCA) at para 13 (“The 
starting point is to determine the manifest purpose of the order. In interpreting a judgment or order, the court’s intention is to be ascertained 
primarily from the language of the judgment or order in accordance with the usual well-known rules relating to the interpretation of documents. As in 
the case of a document, the judgment or order and the court’s reasons for giving it must be read as a whole in order to ascertain its intention.”) Natal 
Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at para 18.  
144 Eke (n 143) at para 30, quoting Engelbrecht and Another v Senwes Ltd [2006] ZASCA 138; 2007 (3) SA 29 (SCA) at paras 6-7. 
145 Ibid. 
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passed between parties in the negotiations if there is still uncertainty.146 

125 In light of these principles, the interpretation of the Order is clear and unambiguous. The parties 

undertook and were ordered to “negotiate in good faith” in order to agree to an MoU. Paragraphs 1.1 to 

1.8 of the Order set out the “basic features” of the MoU, but leave the details to good faith negotiation. 

The key obligation is to negotiate in good faith.  

126 The Minister adopts a different interpretation. In the Minister’s view, sub-paragraphs 1.4 and 1.6 of 

the Order require that the Department must establish a National Forum of NGOs.147 In light of the 

text, the purpose, the context and the surrounding circumstances, the Minister’s claim is untenable. 

127 The Text: The Minister’s interpretation reads sub-paragraphs 1.4 and 1.6 of the Order in isolation 

and ignores the introductory sentence in paragraph 1: “The parties shall negotiate in good faith to conclude a 

Memorandum of Understanding (MoU) with the following basic features:” (our emphasis). There is thus no 

basis in the text for an argument that the Minister was compelled unilaterally to establish a Forum.148 

128  Purpose and Circumstances: The hearing before the LCC on 12 May 2017 was for the sole 

purpose of determining whether or not an independent special master should be appointed to 

monitor and supervise the implementation of the LTA. The parties consented to the Negotiation 

Order on the basis that it would provide more time for settlement negotiations and would provide a 

structure and goal for those negotiations. The goal was that the Forum “would serve as an alternative to 

the special master”.149 

129 The applicants would never have been satisfied with an order that entitled the Minister to unilaterally 

                                            
146 Ibid. 
147 Minister’s AA at para 10: Record Vol 12, p 1167. 
148  The Forum envisaged in paragraph 1.4 was the central mechanism that would develop “a national programme for 
implementation and monitoring and evaluation of progress.” Without agreement on the structure and powers of that forum, any MoU 
concluded under paragraph 1 would be meaningless. It would be unable to achieve its purpose. That is precisely why 
paragraph 4 of the Order allowed the parties to return to court if they could not reach agreement. It would not have been 
necessary to cater for that possibility if the Minister could unilaterally establish the Forum and determine its mandate and 
composition. If that had been the purpose of the Order, there would have been no reason to require negotiation at all.  
149 Contempt FA at para 33: Record Vol 12, p 1125. The Minister does not deny this allegation. Minister’s AA at para 15: 
Record Vol 12, p 1169. 
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establish his own forum to perform that role.150 If that had been the purpose of the Order, there 

would have been no reason to require negotiation at all. The applicants (rightly) feared that, left to his 

own devices, the Minister would establish “a toothless talk-shop of a multitude of NGOs that would have such 

a wide membership and diffuse mandate that it would achieve nothing but provide cover for him to pursue his own agenda 

which was not in the interests of labour tenants”.151  

130 In that context, and in light of that purpose, the Minister’s interpretation is bizarre. From the 

applicants’ perspective, agreeing to an order in those terms would have been equivalent to 

abandoning the claim that, on its own, the Department was unable to fulfil its mandate under the 

LTA. The applicants did not, and would not, have done that. 

131 The Surrounding Circumstances: When the Order was made, AFRA insisted on filing a 

Memorandum of Explanation (MoE) setting out its understanding of the Order.152 AFRA made 

clear that its agreement to the Order was contingent on the Court considering the MoE and 

granting the Order in that light. The MoE was provided to the respondents, placed before Yacoob 

AJ, and formally placed on record.153 The MoE states expressly that the “establishment and convening of 

the forum must be based on consensus between the parties”154  

132 The Minister knew when the Order was granted that this was the basis on which AFRA agreed to 

the Order.155 Moreover, the MoE was available to Yacoob AJ when she made the agreement an 

order of Court. She could not have done so if she believed that there was, in fact, no agreement. She 

would only have done so on the basis that AFRA’s understanding of the meaning of the 

                                            
150 Contempt RA at para 5.5: Record Vol 12, pp 1177-8. 
151 Contempt FA at para 33: Record Vol 12, p 1125. That is why the applicants specifically insisted that the word “all” be 
removed from para 1.4 of the Order before the words “non-governmental organisations”. The Minister agreed to that 
change, yet now claims the Negotiation Order requires all NGOs to be included. Contempt FA at para 36.2: Record Vol 12, 
p 1126. The Minister does not deny that this is the context in which the Negotiation Order was concluded. Minister’s AA at 
para 15: Record Vol 12, p 1169. 
152 Contempt FA, para 30: Record Vol 12, p 1124,  
153 Contempt FA, para 30: Record Vol 12, p 1124. 
154 MoE at para 2: Record Vol 12, p 1143. 
155 Contempt FA at para 32: Record Vol 12, p 1125. 
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Negotiation Order – as set out in the MoE – was also the Minister’s understanding. 

133 Taken together, the text, context, purpose, and surrounding circumstances demonstrate that the 

Negotiation Order obliged the parties to negotiate in good faith in an attempt to reach consensus on 

the composition and mandate of the Forum. 

 

NON-COMPLIANCE WITH THE NEGOTIATION ORDER 

134 The non-compliance that the applicants alleged is not the Minister’s decision to establish a forum. 

The applicants accepted that the order did not prevent the Minister from ever establishing a forum 

independently of the order.156 Rather, the non-compliance with the order was twofold: (a) the 

Minister’s failure to negotiate in good faith with the appellants to conclude an MoU concerning the 

establishment of the Forum;157 and (b) the Minister’s conduct in falsely claiming that his unilateral 

decision to establish a Forum according to his design, and without good faith negotiation with the 

applicants, was compelled by the Order.158 The Minister breached the Order on both counts. 

135 The Minister does not deny159 that, despite the ongoing negotiations between the parties, at the 

meeting of 8 June 2016 his representatives informed the applicants that he alone would establish the 

Forum, and that a conference of NGOs “would formulate the terms of reference for the” Forum.160 

136 Save for a vague statement that he was “able and willing to negotiate”, accompanied by a bare denial,161 

the Minister does not deny162 that, despite the applicants drawing this non-compliance to his 

attention in multiple letters, he refused to negotiate (in good faith or at all) with the applicants about 

                                            
156 Contempt FA at para 62: Record Vol 12, p 1134. 
157 Contempt FA at para 60: Record Vol 12, p 1133. 
158 Contempt FA at para 61: Record Vol 12, p 1134. 
159 Minister’s Contempt AA at para 16: Record Vol 12, pp 1169-70. See also DG’s Contempt AA at paras 22-4: Record Vol 
12, p 1161.  
160 Contempt FA at para 36.4: Record Vol 12, p 1126. The Minister’s representatives stated clearly that his actions “were not 
up for discussion and that the parties were simply being informed of the Minister’s decision.” Contempt FA at para 37: 
Record Vol 12, p 1126. 
161 Minister’s Contempt AA at paras 16.4 and 16.9: Record Vol 12, pp 1170-1. 
162 Minister’s Contempt AA at para 16: Record Vol 12, pp 1169-70. 
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the composition or mandate of the Forum.163 

137 The Minister admits164 that he invited a number of NGOs to a meeting on 29 July 2016 for the 

purpose of establishment of the Forum envisaged in the Order.165 

138 The Minister does not deny166 that at that meeting, his representatives claimed that the Forum was 

established in terms of the Order, despite the fact that he had not negotiated in good faith with the 

applicants on its mandate or composition.167 

139 It is therefore common cause that the Minister did not “negotiate in good faith to conclude a Memorandum of 

Understanding” on the establishment of the Forum.168 

 

WILFULNESS OR BAD FAITH 

140 The Minister must prove that his conduct was neither wilful nor in bad faith. This is a heavy onus 

indeed. Not only did the Minister refuse to negotiate in good faith, he refused to negotiate at all. The 

Minister’s only attempt to displace the onus is his claim that he acted in accordance with his 

interpretation of the terms of the Order.169 This defence must fail for four reasons. 

141 First, the Minister’s interpretation is so patently inconsistent with the wording of the Order and the 

                                            
163 Contempt FA at paras 39-42: Record Vol 12, pp 1127-9. 
164 Minister’s Contempt AA at para 16: Record Vol 12, pp 1169-70. 
165 Contempt FA at paras 44-46: Record Vol 12, pp 1129-30. While the Minister claimed to invite the applicants, he failed to 
attach the supposed invitation. Minister’s Contempt AA at para 11: Record Vol 12, p 1167 and at para 16.6: Record Vol 12, p 
1170. As the applicants point out, the only invitation was sent to the Legal Resources Centre, but not to their attorney of 
record. Contempt FA at para 47: Record Vol 12, p 1130. It is noteworthy that the DG does not deny that the applicants were 
not invited. DG’s Contempt AA at para 25: Record vol 12, p 1162, read with Contempt FA at paras 46-7: Record Vol 12, pp 
1129-30. Despite subsequent requests from the applicants’ attorneys, he has failed to provide any proof of this invitation. 
Contempt RA at paras 35-6: Record Vol 12, p 1184-5. See also Contempt RA at para 45: Record Vol 12, pp 1186-7 
166 Minister’s Contempt AA at para 16: Record Vol 12, pp 1169-70. 
167 Contempt FA at para 51: Record Vol 12, p 1131. 
168 Despite its lack of invitation, AFRA attended the meeting held on 29 July 2016 as an observer. At the meeting, the 
Department’s representatives (including the Director-General) repeatedly claimed that the establishment of the Forum was 
required to give effect to the Negotiation Order (Contempt FA at para 51: Record Vol 12, p 1131.) 
169 For example, the LCC accepted the following statement as indicating that, even if he was objectively wrong about the 
interpretation of the Order, the Minister honestly believed he acted consistently with the Order: “The action that I took is in 
compliance with the provisions of paragraphs 1.4 and 1.6 of the court order. The order required that ‘The Department will facilitate the 
establishment of such forum and shall ensure appropriate provincial representation.’ I was merely facilitating the establishment of such a Forum, and 
to ensure appropriate provincial representation.” LCC Judgment at para 19: Record Vol 12, p 1189, quoting Minister’s AA at para 10: 
Record Vol 12, p 1167. 
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underlying agreement reached between the parties, that this Court can reject his claim that he 

honestly interpreted it to permit his conduct.  

142 Second, the Minister does not even attempt to explain how his interpretation could be consistent 

with the MoE, which he admits was provided to him and the LCC before the Order was made.170 

This fact unambiguously demonstrates bad faith. AFRA explained exactly what it understood the 

Order to require. The Minister agreed to the Order knowing that is what AFRA was agreeing to. He 

then did exactly the opposite, while claiming to comply with the Order. 

143 Third, even if the Minister was originally and genuinely mistaken about the meaning of the Order 

(which is denied), the applicants repeatedly drew this mistake to his attention. In a number of letters, 

they explained the proper interpretation of the Order and requested that the Minister act in 

accordance with it.171 Despite these explanations, the Minister persisted in his refusal to negotiate. 

144 Fourth, the Minister cannot hide behind the claim that he was acting in fulfilment of his legal 

obligations under the LTA.172 If the Minister believed his duties could only be met by the type of 

Forum he ultimately established, he should have come to the negotiation table with that starting 

point in mind. But he was required to be open to alternatives, and be willing to seek consensus on 

an alternative option. On his own version, he did not do so. He has failed to discharge the 

presumption that he acted wilfully and mala fides. 

 

APPROPRIATE RELIEF 

145 The applicants have sought two forms of relief: (a) The ordinary declaration that the Minister is in 

                                            
170 Minister’s Contempt AA at para 14: Record Vol 12, p 1168, and Contempt FA at paras 29-33: Record Vol 12, pp 1124-5. 
171 LO1 and LO4: Record Vol 11, p 1010 and 1018. 
172 In Federation of Governing Bodies of South Africa v MEC of Education, Gauteng 2002 (1) SA 660 (T) the High Court took a dim 
view of the MEC’s failure to negotiate with the appellants, as he was required to do in terms of a court order. The Court held 
that it was not a sufficient defence to argue that the MEC was in all other respects acting in compliance with the law. 
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contempt of the Order;173 and (b) Orders interdicting the Minister from claiming that he acted in 

compliance with the Order,174 and directing him to inform all the participants of the 29 July 2016 

meeting that the establishment of the Forum was not required by the Negotiation Order.175 

146 This relief is justified by the peculiar harms that the Minister’s conduct has caused the applicants, and 

particularly AFRA. AFRA is accountable to those it represents – labour tenants. By claiming that the 

Forum was established in compliance with an order by agreement with AFRA, the Minister claims 

that AFRA agreed to its unilateral establishment by the Minister. It did not.176 

147 That claim undermines AFRA’s reputation with labour tenants, and the belief of labour tenants that 

AFRA will act in their interest. This has serious consequences for AFRA. It needs to retain a good 

relationship with the individuals and communities they represent. The Minister’s claim that the 

illegitimate and ineffectual Forum was established to give effect to the Order erodes these 

relationships.177 

148 The Minister’s conduct also undermines the rule of law and the integrity of the courts. He claims 

that his conduct constitutes compliance with the Order. This suggests that the Land Claim Court 

has endorsed his unilateral conduct. It has not done so. Such claims erode the public’s trust in the 

courts. In S v Mamabolo, Kriegler J stressed the importance of public trust to the functioning of the 

courts: “In the final analysis it is the people who have to believe in the integrity of their Judges. Without such trust, the 

                                            
173 Contempt NoM at para 2: Record Vol 12, p 1110. 
174 Contempt NoM at para 3: Record Vol 12, p 1110. 
175 Contempt NoM at para 4: Record Vol 12, p 1110.  
176 The Forum will not advance the interests of labour tenants. It is not mandated to address the particular issues of labour 
tenants and its task team is made up of organisations that have no interest or expertise in such issues. Contempt FA at para 
73: Record Vol 12, p 1137. That is also implicit in the judgment of the LCC which ordered the appointment of a special 
master despite being fully aware that the Forum had been established.  
177 Contempt FA at paras 68-72: Record Vol 12, p 1135-6. To amplify that spreading of distrust, the Minister informed all the 
organisations and persons present at the meeting on 29 June 2016 (which was convened to establish the Forum) that his 
conduct sought to give effect to the Negotiation Order. This claim is manifestly false and misleading. The organisations’ 
decision to participate in the Forum (possibly over and above other projects) will be materially influenced by the Minister’s  
false claim. Contempt FA at para 72: Record Vol 12, p 1136. 
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Judiciary cannot function properly; and where the Judiciary cannot function properly the rule of law must die.”178 For 

these reasons, the additional relief the applicants have sought will constitute a just and equitable 

remedy.179 

 

COSTS 

149 The majority of the SCA made a serious error with regard to costs when it ordered the applicants to 

pay the Department’s costs in the Contempt Appeal. 180 The majority ought to have applied the 

principles in Biowatch that an unsuccessful party in constitutional litigation should not be mulcted in 

costs.181 Instead, it failed even to consider whether Biowatch applied. It plainly did. 

150 The main case inarguably concerned constitutional rights. The contempt application was part-and-

parcel of the main case. It arose because of a dispute about whether or not the Minister had 

complied with an earlier order designed to give effect to the right to security of tenure. It was part of 

the means the applicants chose to assert those rights. The Biowatch principle “does not apply only to costs 

orders on the merits in constitutional cases. It applies also to what may be described as ancillary issues and points.”182 

Moreover, contempt of court by a Minister is itself a constitutional issue warranting the protection of 

Biowatch. 

151 As Mocumie JA recognised, the applicants “are men and women of straw, fighting for their constitutional rights 

to be respected, promoted and upheld by a government Department that has failed them for decades”.183 In these 

                                            
178 [2001] ZACC 17; 2001 (3) SA 409 (CC); 2001 (5) BCLR 449 (CC) at para 19. 
179 Constitution s 172. 
180 Paras 2 and 3 of the order of the SCA: Record vol 13, 1248-9. 
181 Biowatch Trust v Registrar Genetic Resources and Others 2009 (6) SA 232 (CC) at paras 23-24. This Court recently re-endorsed 
Biowatch, and decried the failure of other courts to follow it, in the following terms: “Although Biowatch was decided eight years ago, 
it seems that the other courts are yet to embrace its principle. This is apparent from the growing number of matters that come before this Court where 
the issue of not applying Biowatch is raised. This is unfortunate. In Biowatch this Court laid down a general rule relating to costs in constitutional 
matters. That rule applies in every constitutional matter involving organs of State. The rule seeks to shield unsuccessful litigants from the obligation 
of paying costs to the state. The underlying principle is to prevent the chilling effect that adverse costs orders might have on litigants seeking to assert 
constitutional rights.” Harrielall v University of KwaZulu-Natal 2018 (1) BCLR 12 (CC) at para 11. 
182 Lawyers for Human Rights v Minister in the Presidency [2016] ZACC 45; 2017 (1) SA 645 (CC); 2017 (4) BCLR 445 (CC). 
183 SCA judgment at para 94: Record vol 13, 1296. 
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circumstances ordering them to pay the Department’s costs could never be just and equitable. The 

SCA failed to judiciously exercise its discretion on costs and this Court is entitled to interfere.184 

152 If the appeal in the Contempt Application is dismissed, this Court should overturn the Supreme 

Court of Appeal’s award of costs, and should make no order as to costs in this Court. If the appeals 

succeed, the applicants are entitled to their costs. 

VIII  CONCLUSION 

153 The parties agree that the LTA should be fully implemented. The parties agree that the LCC should 

supervise the process of implementation. The only dispute is whether the LCC committed a 

“demonstrable blunder” in deciding that it could not effectively supervise that process on its own. The 

LCC exercised its discretion and appointed a special master with limited powers. She will not 

interfere with the Department’s functions and will not create further delay or significant additional 

costs. 

154 To the contrary, the special master will assist the Department to process labour tenant claims and to 

report properly on its progress to the LCC. It will assist the Applicants by relieving the burden of 

assessing the Department’s progress. It will assist the LCC to perform its agreed role of monitoring 

the Department’s conduct. Most importantly, it will assist labour tenants to access the rights granted 

to them in 1996 by the LTA. This Court should uphold the appeal with costs, including the costs of 

three counsel. 

 

 

      

                                            
184 See, for example, Limpopo Legal Solutions v Vhembe District Municipality [2017] ZACC 14; 2017 (9) BCLR 1216 (CC); Hotz v 
University of Cape Town [2017] ZACC 10; 2017 (7) BCLR 815 (CC); 2018 (1) SA 369 (CC). 
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