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I, the undersigned 

LAUREL OETTLE 

do state under oath: 

 

I INTRODUCTION 

1. I am an adult female director of the Fifth Applicant in this matter, the Association for 

Rural Advancement, (AFRA), resident at Hillcrest. AFRA’s head office is at 123 

Jabu Ndlovu Street, Pietermaritzburg. I am duly authorised to depose to this affidavit 

on behalf of all the applicants in this matter.  

2. The facts contained herein are, unless otherwise stated or indicated by the context, 

within my personal knowledge and to the best of my belief both true and correct.  

Where I make legal submissions, I do so on the advice of my legal representatives.  I 

believe that advice is correct. 

3. This is an application for leave to appeal against part of the judgment and the whole 

of the order of the Supreme Court of Appeal in DG: Department of Rural 

Development and Land Reform v Mwelase [2018] ZASCA 105, handed down on 17 

August 2018.  I attach a copy of the judgment marked LO1. 

4. That judgment is the result of two appeals against two earlier and related judgments of 

the Land Claims Court (LCC): 

4.1. Mwelase and Others v Director-General for the Department of Rural 

Development and Land Reform and Others Case No. 107/2013, [2016] 
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ZALCC 21 (14 November 2016) (LCC contempt judgment).  A copy is 

attached marked LO2.  

4.2. Mwelase and Others v Director-General for the Department of Rural 

Development and Land Reform and Others, Case No. 107/2013, [2016] 

ZALCC 23; 2017 (4) SA 422 (LCC) (LCC merits judgment).  A copy is 

attached marked LO3. 

5. This case raises constitutional issues of profound importance to thousands of labour 

tenants across the country.  It arises from egregiously unconstitutional conduct of the 

Department of Rural Development and Land Reform (the Department) in shelving 

implementation of a chapter of a constitutionally mandated Act of Parliament aimed 

at providing to labour tenants ownership of the land historically farmed by them and 

their forebears. 

6. The serious nature of the constitutional breaches warranted a commensurately serious, 

effective and tailored order in addressing them.  The Land Claims Court gave one. It 

included the appointment of a special master of labour tenants.  A majority of the 

Supreme Court of Appeal (the SCA) recognised the constitutional breaches, but took 

the heart out of the relief granted by overturning the appointment of the special 

master.   It did so in disregard of the Land Claims Court’s exercise of a true discretion 

and its special expertise in land matters. 

7. Further, the SCA made costs orders against penniless labour tenants and AFRA, the 

non-governmental organisation supporting them, in disregard of Biowatch and despite 

upholding a substantial portion of the LCC merits judgment. 

8. Section 25(6) of the Constitution provides that: “A person or community whose tenure 

of land is legally insecure as a result of past racially discriminatory laws or practices 
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is entitled, to the extent provided by an Act of Parliament, either to tenure which is 

legally secure or to comparable redress.”  Section 25(9) obliges Parliament to enact 

the envisaged legislation.  Shortly after the first democratic elections Parliament 

fulfilled that obligation by passing the Land Reform (Labour Tenants) Act No. 3 of 

1996 (the LTA).  

9. The LTA promised labour tenants rights over the land they have worked on for 

generations.  By applying to the First Respondent (the DG) under chapter III of the 

LTA, labour tenants could obtain ownership of that part of the land that they had 

historically farmed for their own benefit and take control of their destiny.  The LTA 

sought to aid labour tenants by placing obligations on the DG to manage the 

application process, and to seek to solve disputes between labour tenants and 

landowners.  Absent agreement, the DG was to refer the applications to the Land 

Claims Court for speedy adjudication.  Nearly 20 000 labour tenants – mostly in 

KwaZulu-Natal and Mpumalanga – accepted the LTA’s promise and applied for 

ownership rights in the land by lodging the requisite applications.  But the 

respondents have not lived up to the promise the Legislature made to labour tenants.   

10. It is common cause that from roughly 2006 until 2015, the Department chose to 

neglect labour tenant applications.  It either ignored their applications altogether, or 

forced labour tenants into other land reform programmes the Department thought 

were more appropriate.  It completely ceased actively processing applications brought 

under the LTA. On the Department’s own version, over 10 000 labour tenants had 

been left in limbo.  They face serious hardship as a result of the Department’s failure 

to act.  They face eviction from their homes.  They face harassment from landowners.  

They face dying before their applications are processed.  And they are unable to 
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leverage the rights in land that the LTA and s 25(6) of the Constitution promised 

them.   

11. This application was launched in 2013.  It was designed to set that wrong to right.  It 

sought structural relief to ensure that the Department fully and faithfully implemented 

the LTA. 

12. After initially resisting the relief, the Department eventually accepted that it must 

implement the LTA.  And it accepted that the LCC should supervise that process.  It 

has agreed to multiple orders that required it to file regular reports to the LCC 

updating it on progress in collating data, settling claims and referring unsettled claims 

to court.  From 2014 to 2016, the LCC supervised the process. 

13. By 2016, the only dispute between the applicants and the Department was whether the 

LCC should appoint the Special Master of Labour Tenants to assist it to perform its 

supervisory role.  The applicants took the view that that court supervision had been a 

failure, and that a special master would assist the LCC, the Department, and the 

applicants to work together to ensure the implementation of the LTA. 

14. The LCC agreed and appointed the special master for Labour Tenants.  The 

appointment of the special master was not punitive. It was practical.  It was meant to 

assist all the parties to work together to implement the LTA.  Most importantly, it was 

meant to assist the LCC to meaningfully monitor implementation. 

15. The Department appealed against this order to the SCA.  By a majority of 4 to 1, the 

SCA upheld the appeal.  It reversed the LCC’s determination that, in order to perform 

its supervisory role, it needed the assistance of a special master.  The SCA accepted 

that the Department had violated multiple constitutional rights, and that the LCC had 
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to supervise the Department’s ongoing implementation of the LTA.  But it determined 

that the LCC had to perform that role unaided. 

16. The applicants submit that the majority of the SCA erred in both law and in fact: 

16.1. It failed to afford the LCC the proper deference owed to a specialist court 

exercising a true remedial discretion on an issue directly concerning its own 

processes (paras 38, 46 and 51). 

16.2. The majority erred by believing that the special master would take over the 

role and powers of the Department (para 49).   That is not what the LCC order 

provides.  It provides a more limited planning, advisory and monitoring role 

that was clearly in line with similar orders granted by this Court and the High 

Court.  

16.3. The SCA made a number of errors of fact, or wrongly second-guessed 

assessments made by the LCC.  It wrongly attributed to the applicants a belief 

that a special master was not necessary, when there was no basis for that 

conclusion in the record (para 43).  It was wrongly concerned about the costs 

of the special master when, in truth, the appointment would likely be less 

costly than ongoing adversarial litigation (paras 50 and 97).  It wrongly 

criticised the LCC for not engaging in an inquisitorial process when the 

appointment of the special master was the LCC’s method for doing so (para 

45).  It wrongly discounted the difficulties with court supervision as the sole 

remedy where the court is made up almost entirely of acting judges (para 46).  

It wrongly and summarily rejected the applicants’ arithmetic projections to 

show that the Department was not addressing the need for a rapid processing 

of claims (para 45). 
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16.4. The SCA also failed adequately to consider the importance and urgency of the 

matter, the Department’s failure to grasp the scale and complexity of the 

problem, and the multiple ways in which traditional court supervision had 

failed. 

17. The serious flaws in the majority’s decision on the LCC merits judgment are revealed 

when contrasted with the minority judgment.  Mocumie JA in her dissent – 

17.1. Recognised that the majority judgment was inconsistent with the requirements 

of justice and equity (para 74); 

17.2. Correctly acknowledged the constitutional imperative and urgency underlying 

the LTA and its “promise” to labour tenants “to end the cruelty and suffering 

of African people” (para 76); 

17.3. Properly appreciated the scale of the constitutional breaches in systemically 

failing to address the constitutional and statutory claims of labour tenants 

(para 77); 

17.4. Pointed out the inconsistency of the majority in recognising the systemic 

constitutional breach by the Department, yet leaving it to a “senior manager/s” 

of the Department in place of a special master to remedy the constitutional 

breach (para 78); 

17.5. Acknowledged the appropriateness of the remedy of the appointment of a 

special master as “a neutral and independent expert in the area of land 

restitution and reform agreed upon by all parties” (para 79); 

17.6. Recognised the limited powers of the SCA to interfere in an exercise of 

remedial discretion by a specialist court (para 85 and 89); and 

17.7. Applied the principles in Biowatch (para 94). 
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18. The applicants therefore seek leave to appeal to this Court to re-instate the order of 

the LCC appointing the special master.  We believe it is vital for the speedy and 

effective realisation of labour tenants’ rights. 

19. Connected to the dispute about the special master is a secondary dispute about 

whether the Second Respondent (the Minister) acted in contempt of court.  As I 

detail below, in May 2016 the parties agreed to negotiate in good faith to attempt to 

reach an agreement on an alternative to the special master.  This agreement was made 

an order of court.  But the Minister did not negotiate in good faith.  Instead, he acted 

unilaterally before the negotiations had been concluded, and claimed that he was 

acting in compliance with the order.  His claim that he had complied with the order is 

plainly false.  And he has failed to displace his onus to show that he did not act 

wilfully and in bad faith.  He was in contempt, and the applicants seek a declaration to 

that effect, but no further relief.  They also seek a reversal of the costs award made 

against them by the SCA in relation to the contempt proceedings. 

20. The remainder of this affidavit is structured as follows: 

20.1. Part II describes the factual background to this case; 

20.2. Part III summarises the decisions of the LCC and the SCA; 

20.3. Part IV sets out the grounds of appeal for the special master; 

20.4. Part V covers the costs issue  

20.5. Part VI sets out the grounds of appeal with regard to contempt; 

20.6. Part VII deals with urgency and the possibility of new evidence. 
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III FACTUAL BACKGROUND 

21. The matter has a lengthy procedural history.  There were eight appearances in the 

LCC (in front of six different acting judges) before the final hearing of the matter and 

the handing down of the LCC’s judgments.  The LCC’s decision to appoint a special 

master was based on the conduct of the Department, and particularly on the failure of 

ordinary court supervision over several years.  It is, therefore, necessary to recite that 

history in some detail.  We do so in the following order: 

21.1. From the initiation of litigation to the order of 19 September 2014; 

21.2. The call for a special master and the order of 9 June 2015; 

21.3. Non-compliance and postponement; 

21.4. Negotiation and the attempt to settle; and 

21.5. The Minister’s refusal to negotiate in good faith. 

 

Launch to September 2014 

22. This application was launched in July 2013 because of clear evidence that the 

Department was failing systemically to process LTA applications.  The First to Fourth 

applicants are all labour tenants (or representatives of labour tenants) who lodged 

applications in terms of s 16 for the award of part of the land owned by Hilton 

College near Pietermaritzburg.  For years, and despite numerous requests, their 

applications were not referred to the LCC. 

23. Based on their own experience and other evidence gathered by AFRA, and acting on 

their own behalf and on behalf of all similarly situated labour tenants as a class, the 

applicants alleged that the Department was guilty of a persistent and systemic failure 
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properly to process labour tenant claims as required by the Act.  They sought a 

structural interdict that would require the Department to: 

23.1. Provide statistics on the current status of all labour tenant claims; and 

23.2. Report to the Court regularly on its progress until all outstanding claims had 

been settled or referred to this Court.   Rather optimistically, we believed that 

would take one year.  

24. The Department did not deny that it had failed to process labour tenant applications.  

Instead, it asserted that it was not required to (and would be “wasteful” to) process 

LTA applications because labour tenants were better off being assisted through 

restitution claims or other land reform programmes.  The Department admitted that 

due to the “limitations of the Department’s filing systems” it did not know the status 

of each labour tenant application.   The Director-General stated, “I believe that by 

mid-2014 the Department will be able to give an accurate assessment of the present 

state of all Labour Tenant Claims, or at least those that remain within the Labour 

Tenant system.”   That estimation proved extremely optimistic. 

25. When the matter first came to Court on 19 September 2014, the promised statistics on 

outstanding labour tenant claims had still not been provided.  As the Department had 

itself decided to collate the statistics, the parties agreed to an order that the 

Department prepare the information and present it to the Court by 31 March 2015 (the 

Collation order).  This was the first part of the structural relief the applicants had 

sought.  I attach a copy of the Collation order marked LO4. 

26. The Collation order was not meant as a permanent solution.  It was merely an 

agreement to obtain the relevant statistics to allow the Land Claims Court to 
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determine the nature and extent of the problem so that it could determine the 

appropriate relief.   

 

The Call for a special master 

27. The Department filed an affidavit and partial statistics on 24 April 2015.  The 

affidavit revealed two important facts that framed the future conduct of the litigation: 

27.1. The Department reversed course from its previous insistence that it was not 

obliged to process LTA claims.  The Director-General admitted that LTA 

applications had “not been pro-actively managed for the last number of 

years”.  He stated that the Department had made “a fundamental policy shift in 

respect of labour tenants” and that “[a]s a result of this litigation, I decided in 

conjunction with the department’s chief directorate for land tenure systems to 

restart the process of administering chapter III of the Act.”   This was the first 

time the Department had conceded that it was legally obliged to implement the 

LTA. 

27.2. Despite having previously estimated in March 2014 that it could collate all the 

necessary information by mid-2014, a year later the Director-General admitted 

that “the present process of collecting the outstanding information for the 

referral of Chapter III applications, may take anything between 12 to 24 

months, depending on the budget allocations that can be procured for the 

project”.   A large amount of information remained outstanding and would 

have to be collected afresh because it had been lost, or had changed in the 

many years the Department had not actively processed LTA applications.  

With regard to KwaZulu-Natal, the Director-General said: “[T]he process in 
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KwaZulu-Natal was not successful and needs to be fundamentally revisited.  

The information properly captured does not represent all the information 

available on file.  The process there will be completely redesigned and 

monitored more meticulously.”  

28. In responding to this report, the applicants stated that they “appreciate the 

Department's candour in the report and its renewed commitment to assist labour 

tenants.”  But we were shocked and dismayed that the Department’s records were in 

such a parlous state.   This was a surprise to us; in March 2014, the Department had 

promised to provide the full statistics by mid-2014.  And in September 2014, it had 

promised to provide the full statistics by March 2015.  Yet in April 2015 it informed 

the LCC it might need a further two years merely to capture basic information for 

thousands of applications.   By the time of the LCC merits judgment on 8 December 

2016, that process has still not been finalised.   

29. These dual admissions fundamentally altered our understanding of the problem.  As a 

consequence, we argued that the LCC should consider not only court supervision but 

court-assisted supervision. We took the view that, in light of the Department’s 

renewed commitment to labour tenants, and the nature and scale of the problem 

(combined with the Department’s failure to properly assess the extent of the problem), 

ordinary court supervision would be ineffective. We believed that labour tenants 

would only receive effective relief if a special master was appointed to assist the LCC 

and the Department to implement the LTA.  The justification for the special master 

was always, and remains, that it would be more effective than unaided court 

supervision.  

30. On 9 June 2015, the parties returned to court and were again able to reach agreement. 

The Department agreed to a detailed court supervision similar to that set out in the 
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applicants initial notice of motion (the Supervision order).  I attach a copy of that 

order marked LO5.  The purpose of the order was to ensure regular and detailed 

reporting on the Department’s progress so that the Court and the respondents could: 

30.1. Assess whether the Department’s targets were reasonable; 

30.2. Determine whether it was meeting those targets; and 

30.3. Allow sufficient flexibility for the Department to alter its estimates to deal 

with unexpected difficulties or successes.   

31. For that reason, each report had to include an updated implementation plan, as well as 

information setting out the Department’s progress in complying with that plan. 

 

Non-compliance and Postponement 

32. The Department’s first report under the Supervision order included an implementation 

plan that provided what seemed at the time to be a reasonable plan for finalising the 

process within two years. We filed a response which was generally positive.  

However, we noted two areas of concern: 

32.1. The Department’s failure to deal with all nine provinces (the report only dealt 

with KwaZulu-Natal and Mpumalanga); and 

32.2. The need for the Director-General to develop a plan for dealing with the many 

mislaid applications referred to in the report.  

33. The second report was due on 30 October 2015.  It was not filed. Despite several 

letters from our attorneys, and promises that it would be filed by 28 December 2015, 

it was not.  We were left with no option but to set the matter down for hearing on 29 

January 2016. 
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34. On 19 January 2016, the Department finally filed its report.   The report did not 

comply with the requirements of the Supervision order, and demonstrated serious 

non-compliance with the original implementation plan filed in July 2015.  

35. At the hearing on 29 January 2016, the parties agreed to a postponement to 24 March 

2016.  In compliance with the Supervision order, the Department filed a further report 

on 12 February 2016.   The February 2016 Report accepted the Court’s ongoing 

supervisory jurisdiction and proposed dates for the Department to file further reports.  

We pointed out in a response filed on 1 March 2016, that the February 2016 Report 

again failed to: 

35.1. Comply with the Supervision order;  

35.2. Demonstrate compliance with the Department’s implementation plan; or 

35.3. Respond to the concerns we had raised in previous responses.  

36. At the hearing of 24 March 2016, all the parties accepted that there should be court 

supervision.  The issue was solely whether a special master should be appointed to 

assist in supervising the implementation of the LTA.  Up to this point, the Director-

General and the Minister had been represented by the same counsel.  However, on 24 

March 2016, the Minister was represented by separate counsel who applied for the 

matter to be postponed so that he could file what he claimed was further relevant 

evidence.  He could not, however, describe that evidence in any detail.  Despite our 

opposition, Mpshe AJ granted the postponement to 12 May 2016. 

37. When the Minister filed his “new” evidence in April 2016, it turned out not to be new 

at all.  It was a repeat of the main claim made in the original April 2014 answering 

affidavit – ie the claim that labour tenants have been assisted under the Restitution 

Act and other land reform processes. The only explanations for the Minister’s conduct 
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are: (a) that he did not understand the nature and history of the dispute before this 

Court; or (b) his sole intention was to delay the matter.   

 

The Negotiation order 

38. The matter was set to proceed on 12 May 2016. Again, the only question was whether 

the LCC should supervise the Department itself, or enlist the aid of a special master to 

assist it in that task. Shortly before the hearing, we entered into negotiations with the 

Department to see if we could agree on a settlement.  Progress was made and, at the 

hearing, the parties agreed to continue negotiating over the weekend to see if they 

could reach an agreement.  The matter was postponed to 17 May 2016. 

39. On 17 May 2016, an agreement was reached and made an order of court (the 

Negotiation order).  I attach a copy of that order marked LO6.  The agreement was 

that the parties would negotiate in good faith to conclude a memorandum of 

understanding.  The Negotiation order begins: “The parties shall negotiate in good 

faith to conclude a Memorandum of Understanding (MOU) with the following basic 

features” .    Eight features are then listed.  The most important feature of the MOU 

was that the parties would negotiate on was the establishment of a “National Forum” 

of NGOs that “working together with the Department, will be responsible, inter alia, 

for policy formulation, development of a national programme for implementation and 

monitoring and evaluation of progress.”   The Forum was meant to be an alternative 

to the special master that would provide independent oversight and guidance. 

40. Importantly, AFRA only agreed to this process because we believed that the interests 

of labour tenants will best be served by working productively together with the 

Department.  Despite concerns about the Minister’s intentions, we sought once again 
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to find agreement.  However, when the matter came before Yacoob AJ, AFRA filed a 

“Memorandum of Explanation” which explained our understanding of the Negotiation 

order.  The Court accepted the Memorandum, and granted the order on that basis.  I 

attach a copy of the Memorandum of Explanation marked LO7.  This document is 

particularly relevant to the issue of contempt. 

41. Importantly, the order also provided that – 

41.1. if the parties are unable to conclude the MOU by 30 June 2016, any party may 

set down the matter for hearing”; 

41.2. the Department was obliged to keep filing quarterly reports (as previously 

agreed … or as negotiated in the MOU) for a period of 24 months 

commencing 31 July 2016 (meaning that reports would continue to be filed 

until 31 July 2018 – an order that has never been appealed by the respondents 

and has been breached from the time of the LCC merits judgment on 8 

December 2016 to date, save for a report filed with the SCA after the breach 

was during the hearing of the appeal). 

The Minister’s Refusal to Negotiate in Good Faith 

42. Pursuant to the order, the parties commenced negotiations with a meeting in 

Umhlanga on 30 May 2016.  The meeting was productive and further engagements 

were scheduled.  

43. However, at the next meeting on 8 June 2016, the Department’s representatives 

informed the applicants that the Minister interpreted para 1.6 of the Negotiation order 

to require that he alone must establish the National Forum of NGOs. Indeed, the 

applicants were informed that the Minister had already instructed the Department to 

advertise the creation of the forum and intended to convene a conference to do so. 
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These issues, the applicants were told, were not up for discussion – they were simply 

being informed of the Minister’s decision.  

44. This plainly did not constitute good faith negotiations as required by the Negotiation 

order. The applicants objected both at the meeting of 8 June 2016, and in several 

letters thereafter.  On 10 June 2016, the applicants wrote to point out in detail that, in 

terms of the order, the conclusion of an MOU based on good faith negotiations had to 

precede the establishment of the Forum.  The letter called on the Minister urgently to 

undertake to resume negotiations in good faith in accordance with the order. I attach a 

copy of the letter marked LO8. 

45. The Minister responded through the State Attorney by letter on 13 June 2016 giving 

the applicants’ request short shrift and claiming that the Minister in fact was 

complying with the order, but without providing any proper justification.  The 

Minister simply insisted on his flawed interpretation of the order. I attach a copy of 

this letter marked LO9. 

46. The applicants’ attorneys responded on 21 June 2016, once again explaining in detail 

and with reference to its terms, why the Minister’s understanding of the order was 

plainly wrong and in what respects he was acting in contempt.   They again called on 

the Minister to provide the requested undertaking and return to good faith 

negotiations.  I attach a copy of this letter marked LO10. 

47. The Minister refused to relent.   

48. As a consequence of the failure of the negotiations envisaged in the order, on 1 July 

2016, the applicants exercised their right, which had been protected in the Negotiation 

order, to set the matter of the appointment of the special master and ancillary relief 
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down for hearing by the LCC.  The applicants did not, at that point, intend to seek to 

hold the Minister in contempt.  

49. However, subsequently, the Minister and the DG proceeded with their attempts to 

establish the National Forum. In the process, they repeatedly – and falsely – asserted 

that the Forum was being established in compliance with the order.  The Department 

convened a conference to be held on 29 July 2016 and invited a wide range of NGOs 

with little if any interest in labour tenants. AFRA, however, was not invited. AFRA 

only learnt of the meeting from another NGO.   

50. The day before the meeting, the applicants wrote to the Minister informing him that 

the establishment of the Forum was in no way related to the Negotiation order 

because it was not done following the conclusion of an MOU with the appellants.  

AFRA attended the meeting as an observer. The Minister purported to establish the 

Forum. The Department’s representatives (including the Director-General) repeatedly 

claimed that the establishment of the Forum was required to give effect to the order.    

51. This was no small matter.  It misrepresented to the public the content of an order of 

court.  It sought to justify and encourage the application of both scarce public 

resources and the scarce resources of NGO’s, on the basis that the Minister’s process 

was sanctioned or required by a court, when this was not the case.  And this to the 

severe prejudice of a particularly vulnerable class – rural labour tenants whose 

constitutional and statutory rights the Minister and the DG were breaching.  Further 

details of the prejudicial consequences of the Minister’s conduct for the applicants are 

set out below. 

52. After the meeting, the appellants again wrote to the Minister, explaining why refusing 

to negotiate in good faith and then holding out that the unilateral establishment of the 
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Forum was in compliance with the order, in fact amounted to contempt of that order. 

They demanded that the Minister cease his attempts to establish the Forum pending 

this litigation.  The Minister refused, and the appellants launched proceedings to hold 

him in contempt of court and interdict him from claiming to have complied with the 

order. That issue was heard together with the hearing on the appointment of a special 

master. 

 

Conclusion 

53. The applicants did not initially approach the LCC seeking a special master.  The 

special master was sought because ordinary court supervision was tried and failed.  It 

was sought because ordinary supervision revealed the Department was unable to 

perform the task and unable to report meaningfully to the LCC, without assistance.   

54. The LCC agreed that it required a special master to assist it to perform its task.  

Having regard to the remedial nature of the appointment of the special master and the 

special expertise of the LCC, the only question for the SCA was whether the LCC 

committed a demonstrable blunder in concluding it required the assistance of a special 

master effectively to supervise the massive undertaking of implementing the LTA. 

 

III THE DECISIONS OF THE LCC AND THE SCA 

55. In this Part, I briefly summarise the decisions of the LCC and the SCA. 
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The Land Claims Court 

Special master 

56. The Land Claims Court appointed the special master for Labour Tenants to perform 

the role the applicants had identified.   

57. First, the LCC granted the declaratory relief the applicants sought, namely that the 

DG’s failure to process labour tenant claims was inconsistent with ss 10, 25(6), 33, 

195 and 237 of the Constitution.  That was the foundation for all the relief that 

followed.  The special master was necessary to cure that serious constitutional 

violation. 

58. Second, the LCC identified the following reasons for appointing the special master: 

58.1. The Department had completely failed to appreciate the “pro-active and 

strategic role” it was required to play in managing not only the bare bones of 

referral, but trying to mediate and settle claims, and ensuring that those claims 

could not be settled were speedily determined through arbitration or 

adjudication (para 27). 

58.2. On the Department’s own plan, it would take between 24 and 40 years to 

complete the processing of all labour tenant claims (para 26). 

58.3. The Department had failed to address the applicants’ legitimate concerns 

about the shortcomings of their plan, including lost applications (para 29). 

58.4. The Department had repeatedly failed to comply with deadlines, and a special 

master would assist with planning and coordination (para 30). 

58.5. The course of ordinary supervision had “not been successful and that to adopt 

this stance would be to exacerbate an already fraught situation” (para 32). 
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58.6. Expert assistance from a special master could only assist the Department and 

would not lead to any additional delay (para 31). 

58.7. Without a special master, the applicants and other labour tenants would have 

to continue to approach the LCC for relief, which would cause further delay 

and additional expense for the public purse (para 33). 

58.8. The LCC is staffed primarily by acting judges, and a special master would aid 

in the inevitable transfer of the matter between different judges over several 

years of supervision (para 28). 

59. The LCC’s approach is summarised in this passage: 

“Effective relief is undoubtedly required for the many thousands of vulnerable 

labour tenants. The Department has thus far experienced grave difficulties in 

providing this. If a special master could potentially achieve that end, such an 

appointment is more than justified in my view. I am satisfied that the size and 

complexity of the task alone supports the appointment of a special master to, 

inter alia, assist this Court to meaningfully monitor implementation. The 

Department has acknowledged the complexity and enormity of the task. It has 

demonstrated that it is unable to process the applications with the haste and 

the scale that is required. As is stated by the applicants, the last year and a 

half of reporting, and the frequent returns to this Court, have demonstrated 

that this Court, the Department and the applicants require help in 

implementing the Act. A special master in my view would go a long way to 

assist the process and I intend granting an order for such appointment.” (para 

36) 

60. Third, while it appointed the special master, the LCC did not adopt the order the 

applicants had proposed.  Ncube AJ applied his mind and appointed the special master 

on the terms he deemed appropriate in the circumstances, that were substantially 

different and more modest than those proposed by the applicants.  I attach a copy of 

the draft order the applicants had provided to the LCC marked LO11.   
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61. The LCC limited the role of the special master at this stage to seeking to develop an 

implementation plan in consultation with the Department.  However, it rightly 

allowed the Department to comment on the special master’s proposed plan, and to 

suggest its own alternative plan.  And the LCC reserved for itself the right to approve 

the implementation plan.  While the LCC envisaged a role for the special master in 

executing the implementation plan, it left the determination of the functions and 

powers at that stage for later determination. 

Contempt 

62. In the Land Claims Court, Ncube AJ delivered a separate judgment on 14 November 

2016, dismissing the contempt application. He stated that the key question was 

whether the Minister’s non-compliance with the court order was willful and male 

fides. He held that it was not. In doing so, he relied on the ipse dixit of the Minister, 

noting that the Minister “genuinely believes that what he did was in fact in 

compliance with the court order.” In response to the applicants’ claim that that the 

language of the order is clear and unambiguous and that the Minister had deliberately 

interpreted various provisions of the order in isolation, Ncube AJ held that “Even if 

the Minister erred in interpreting paragraphs 1.4 and 1.6 of the order in isolation, 

which in my view, does not constitute malefide justifying the request for a contempt 

order. (sic)” He dismissed the application, but subsequently granted the appellants 

leave to appeal his ruling to the Supreme Court of Appeal.  

63. The DG and the Minister applied for leave to appeal against the whole of the LCC 

merits judgment.  The applicants applied for leave to appeal against the whole of the 

LCC contempt judgment. 
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The Supreme Court of Appeal 

The special master 

64. The SCA was unanimous that the LCC had correctly granted the declaratory relief.  

Schippers JA held:  

“The DG, by his own admission, did not carry out his constitutional and 

statutory obligations in terms of the LTA. He stated that Chapter III of the 

LTA had not been proactively managed for a number of years, and that as a 

result of this litigation he decided to restart the process of administering 

Chapter III of the Act. This failure denied the respondents and other labour 

tenants legally secure tenure, perpetuated their tenuous position of being 

exposed to eviction from land on which their families lived for generations, 

and violated their right to dignity.” (para 31) 

65. However, the SCA split on the issue of the special master: Schippers, Leach, Seriti 

and Willis JJA held that the LCC had erred in appointing a special master; Mocumie 

JA held that it had not.  Willis JA also wrote a short concurring judgment. 

66. The majority of the SCA advanced six general reasons why the LCC had erred: 

66.1. The LCC had wrongly transplanted the institution of the special master from 

US law (paras 38-42). 

66.2. The parties had agreed in the Negotiation order that a senior manager would 

be appointed.  This demonstrated that a special master was unnecessary (para 

43). 

66.3. The LCC’s power in s 32(3)(b) of the Restitution Act to operate on an 

informal or inquisitorial basis did not permit it to appoint a special master 

(para 44). 

66.4. The lack of permanent judges in the LCC was irrelevant (para 45). 
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66.5. There was no precedent in earlier case law for the appointment of a person 

who would “effectively … take over the functions and responsibilities of the 

DG and officials of the Department in relation to labour tenant claims” (para 

48). 

66.6. There would be significant costs attached to appointing a special master (para 

50). 

67. Willis JA’s judgment highlights the potential cost and budgetary implications of 

appointing a special master. 

68. Notwithstanding the conclusion that a special master was unwarranted, the majority 

accepted that the LCC should oversee the Department’s implementation of the LTA.  

It crafted a supervisory interdict that bears a striking resemblance to the LCC’s order.  

It requires the Department to prepare an implementation plan addressing the same 

issues identified by the LCC. It allows the applicants to comment on that plan.  And it 

requires the court to approve the plan, with or without amendments, and to supervise 

the implementation of the plan.   

69. As we highlight below, the only substantive difference between the SCA’s order and 

the LCC’s is that, under the SCA’s order the LCC is deprived of the benefit of the 

recommendation of the special master. 

70. In dissent, Mocumie JA stressed the need for appellate deference to the exercise of 

remedial discretion by a specialist court regulating its own process.  She held that as 

the “court that is primarily responsible for adjudicating and implementing the LTA 

and which possesses far better expertise and experience in such matters” (para 84) the 

LCC had exercised its true remedial discretion judiciously.  It was “impermissible”, 

she held, “to replace the decision of a specialised court without any compelling or 
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extraordinary motivation to do so”.  The majority had erred, she held, in replacing the 

LCC’s decision with its own, which amounted “to a preference of strategy” rather 

than a determination of whether the LCC had abused its “true discretion” (para 85). 

71. Mocumie JA also highlighted the need to “to address with pressing urgency the 

dispossession of thousands of labour tenants of their land rights and the 

precariousness of their never ending situation” (para 76).   

“This matter concerns applications under the LTA which was enacted in an 

urgent response to the constitutional imperative in s 25(6) of the Constitution. 

In respect of such an imperative, Parliament enacted legislation for persons 

whose tenure of land was insecure as a result of past discriminatory laws and 

practices. In the environment of such discriminatory laws and in the wake of 

legislative instruments enacted to address the effects of such discriminatory 

laws, gross and continuous failure by bodies charged with the implementation 

of such corrective legislative measures effectively retains the status quo of the 

applicants in unjust historical positions. As the facts demonstrate, an explicit 

and continued violation of constitutional obligations continues. … Delays and 

failures to honour constitutional obligations in processing applications under 

the LTA, continue to plague the Department. This cannot be countenanced in 

this day and era of democracy in South Africa.” (paras 74-75) 

72. This injustice, Mocumie JA held, “begs a court’s most radical relief to ensure 

constitutional compliance based on a strategic plan with the highest likelihood of 

ensuring that the process does get under way and is finalised without any foreseeable 

delays” (para 87). 

Contempt 

73. The SCA upheld Ncube AJ’s ruling on the contempt application. In doing so, the 

Court noted that the first two elements for a finding of contempt were common cause 

(the existence of the order and notice of the order). The elements in dispute were 
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whether the Minister had acted in non-compliance with the order and whether that 

non-compliance was willful and male fides.   

74. With regard to these elements, the SCA rejected the applicants’ version and accepted 

that of the Minister (Mocumie JA did not dissent on the contempt component of the 

majority judgment): 

74.1. The SCA held that the applicants’ allegations in relation to the Minister’s 

contempt were unsustainable on the evidence. However, the SCA limited its 

comments to a narrow set of those allegations, namely that the Minister 

established the forum to further his own political agenda; that the invitation to 

the meeting of the forum was sent to the wrong person in an attempt to 

exclude AFRA; and that the Minister (through his actions and statements) was 

attempting to undermine the legitimacy of AFRA within the NGO community. 

It rejected these allegations regarding the Minister’s conduct.  

74.2. The SCA accepted the Minister’s version, including that— 

74.2.1. He was always willing to negotiate but that the applicants were not 

willing to do so; 

74.2.2. He was merely facilitating the process to establish the forum in 

compliance with the negotiation order. The Negotiation order 

required the Department to facilitate the establishment of the forum 

and to ensure appropriate provincial representation. He was 

facilitating that process and acted openly.  

74.2.3. AFRA was not excluded from the forum. It was invited to the 

relevant meeting of the forum and addressed those present. It was 
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open to AFRA to suggest to the forum that the LTA should take 

precedence over all other matters and that the forum itself would 

determine its terms of reference. 

74.3. With regard to the Minister’s version, the SCA held that it was not fictitious or 

so far-fetched or clearly unworthy of credence that it could confidently be 

rejected on the papers alone. As such, it held that the Minister’s version must 

be accepted.  

 

IV SPECIAL MASTER: GROUNDS OF APPEAL 

75. The SCA made serious errors of both fact and law.  It appears to have disregarded 

clearly applicable precedent, and made basic errors about the nature of the orders 

granted by the LCC, and the content of the evidence before the LCC when it made 

those orders.   

76. The grounds of appeal can be summarised as follows: 

76.1. The SCA failed to apply the correct test for interfering with remedial 

discretion on appeal; 

76.2. The SCA erred in not clearly holding that our law permits court-ordered 

independent supervision; 

76.3. The SCA made fatal errors of fact concerning: 

76.3.1. The powers of the special master; 

76.3.2. The content of the Negotiation order; 

76.3.3. The nature and scale of the task; 
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76.3.4. The capacity of the LCC; and 

76.3.5. The cost of a special master. 

 

The Correct Test 

77. The issue before the SCA was whether the LCC, a specialist court, had correctly 

exercised its true remedial discretion on an issue related to the regulation of its own 

process.  That required a triply high level of deference from the SCA: 

77.1. First, it concerned the exercise of a true, remedial discretion.  In Florence v 

Government of the Republic of South Africa [2014] ZACC 22; 2014 (6) SA 

456 (CC) – which also concerned SCA interference with the remedial 

discretion of the LCC – this Court held: 

“Where a court is granted wide decision-making powers with a 

number of options or variables, an appellate court may not interfere 

unless it is clear that the choice the court has preferred is at odds with 

the law.  If the impugned decision lies within a range of permissible 

decisions, an appeal court may not interfere only because it favours a 

different option within the range.” (para 113) 

77.2. Second, that true discretion was exercised by a specialist court.  In King 

Sabata Dalindyebo Municipality and Others v KwaLindile Community and 

Others [2012] ZASCA 96; [2012] 3 All SA 479 (SCA) the SCA itself held 

(with regard to an appeal from the LCC): “On appeal, the appellate tribunal is 

obliged to accord deference to the findings of the lower court, more especially 

where the latter court is a specialist court called upon to make value 

judgments” (para 67). 
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77.3. Third, the appeal concerned the LCC’s own internal process.  The options 

before the LCC were either court-managed supervision, or court-assisted 

supervision.  And the issues at stake ultimately concerned the referral of 

thousands of labour tenant claims to the LCC.  The remedy was deeply 

connected to the resources, management and functioning of the LCC.  That 

demanded additional deference from an appellate court.  As this Court held in 

South African Broadcasting Corporation Limited v National Director of 

Public Prosecutions and Others 2007 (1) SA 523 (CC): 

“Even if this Court might well have come to a different decision, no 

basis has been established for intervening in the exercise by the 

Supreme Court of Appeal of its discretion to regulate its own process 

and to ensure that the arrangements within its own court room do not 

interfere with the administration of justice.” (at para 67) 

78. Accordingly, the correct question for the SCA was whether the LCC made any 

“demonstrable blunders” either on the facts or the law (South African Broadcasting 

Corporation Limited v National Director of Public Prosecutions and Others par 55).  

More specifically: 

78.1. Did the LCC err legally in holding that, in appropriate circumstances a court 

may enlist the assistance of an independent monitor to aid in the monitoring 

and implementation of a remedy? 

78.2. If not, on these facts, was the appointment of an independent monitor “within 

a range of permissible decisions” the LCC could reach? 

79. The majority of the SCA did not refer to any of the above principles.  Nor did it admit 

that it was bound by those principles when assessing the exercise of a true remedial 

discretion of a specialist concerning its own internal processes.  Nor, with respect, 
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does its judgment demonstrate any deference at all to the decision of the LCC.  This is 

not because the SCA was not aware of those principles.  They were referred to by the 

applicants, and are carefully laid out by Mocumie JA in her dissent. 

80. Put simply, the SCA failed to apply the proper standard for appellate review of 

remedial discretion.  Instead, it sought to reconsider the LCC’s exercise of its 

discretion de novo and replace the LCC’s decision with its own.  That was a serious 

error of law.  As the dissent demonstrates, if the SCA had applied the correct legal 

standard, it ought to have declined to interfere with the LCC’s exercise of its 

discretion. 

 

Error of Law 

81. The SCA held (at paras 38-42) that because “special master” is a term used in US law 

with a particular meaning and particular regulatory framework, it should not be 

“transplanted to South African soil” (para 42).   

82. That is obviously correct and the applicants never argued otherwise.  They referred to 

the US and other comparative jurisprudence solely to show how comparable 

independent monitors are employed in other jurisdictions. 

83. Yet the SCA seemed to place significant reliance on the US approach, and to assume 

that the LCC and the applicants intended to adopt US law into South Africa.  It failed 

to consider that independent assistance for court supervision is a well-established part 

of our law.  In doing so, it erred. 

84. First, the applicants made clear to the LCC and the SCA, the title “special master” is 

just that: a label.  There is no magic in the name, and no powers flow from the use of 

that label rather than another label such as “independent monitor”, “referee”, “task 
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team” or “panel of experts”.  Put differently, the entity appointed by the LCC only 

had the powers assigned to it by the court, whatever it was called.  

85. The moniker “special master” was used because it roughly described what the 

applicants sought, and because the SCA itself had used that label in Meadow Glen 

Home Owners Association and Others v City of Tshwane Metropolitan Municipality 

and Another 2015 (2) SA 413 (SCA) at para 35 where it held: “Our courts may need 

to consider such institutions as the special master used in those cases to supervise the 

implementation of court orders.” 

86. Second, the question was never whether the American institution should be 

transposed into our law.  The question was whether the LCC had the power to enlist 

the aid of an independent person to assist it in supervising the implementation of the 

LTA. 

87. It plainly did.  As the LCC pointed out, this Court and the High Court have regularly 

employed independent monitors to assist them in implementing complicated 

remedies, and supervising ongoing compliance.  Most importantly, in Black Sash 

Trust v Minister of Social Development [2017] ZACC 8; 2017 (5) BCLR 543 (CC); 

2017 (3) SA 335 (CC) this Court appointed a panel of independent legal practitioners 

and technical experts to evaluate the process of transferring the function of paying 

social grants and to make any recommendations they considered necessary.  The LCC 

clearly had the power to appoint a body or person – whatever it was called – to assist 

it in monitoring the implementation of the order. 

88. Third, the SCA erred in seeking to distinguish the appointment of referees under the 

Restitution Act (para 52) and its earlier statement in Meadow Glen (para 47): 
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88.1. The applicants did not contend that the special master was a referee as 

envisaged in s 28C of the Restitution Act.  We argued only that the role they 

envisaged for the special master was not dissimilar to the role of a referee, and 

therefore not unusual in South African law. 

88.2. The applicants did not suggest that Meadow Glen imported American special 

masters into our law.  We argued only that it demonstrated an awareness by 

the SCA that sometimes alternative methods to secure compliance with 

constitutional obligations were more effective than contempt of court orders. 

89. Fourth, the SCA also erred in assuming that, even in US jurisprudence, a special 

master takes over the functions of the relevant government department.  That is 

possible under US law, but is done by placing the department under receiveriship, not 

by appointing a special master.  Unlike special masters, the receiver completely 

displaces the defendants: the receiver makes large and small decisions, spends the 

organization’s funds, and controls hiring and firing determinations.  The role of the 

special master is far more limited – she assists in developing plans, monitors 

implementation, reports to the court and makes recommendations.  For example, in 

Brown v Plata 563 US 493 (2011) the US Supreme Court dealt with a case where the 

District Court had appointed a special master to address overcrowding in Californian 

prisons.  That special master was appointed “due in large measure to the severe 

understaffing” and its role was “to oversee development and implementation of a 

remedial plan of action.”  That is exactly what the LCC appointed the special master 

for Labour Tenants to do. 

90. In conclusion: the SCA erred in placing undue reliance on US jurisprudence 

concerning special masters, and in seeming to reject the LCC’s order because of 

imaginary American baggage attached to the label “special master”.  It ought to have 
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evaluated the substance of the LCC’s order.  If it had, it would have found that the 

appointment of an independent monitor to assist court supervision fell well within that 

court’s powers. 

 

Errors of Fact 

91. Once it was determined that, in appropriate circumstances, an independent monitor 

could be appointed to aid court supervision, the only question for the SCA to consider 

was whether a special master was one of the range of possible remedies the LCC 

could grant.  It was not called on to decide whether it was the best remedy, or the 

remedy the SCA would have granted if it had been sitting as a court of first instance. 

92. As noted above, the SCA never properly confined its inquiry to that question.  But 

even if it had, it made a number of serious errors of fact concerning: 

92.1. The nature of the special master the LCC had in fact appointed; 

92.2. The impact on the Department’s budget; 

92.3. The content and import of the Negotiation order; 

92.4. The role and capacity of the LCC; and 

92.5. The potential cost of the special master. 

 

The special master 

93. The SCA’s most grievous error was misinterpreting the LCC’s order appointing the 

special master.  Schippers JA held (at para 48) that the LCC “directed a complete 

outsider – the special master – effectively to take over the functions and 

responsibilities of the DG and officials of the Department in relation to labour tenant 
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claims.”  Later, he implies that the special master will “usurp the functions” of the 

Department (para 53).  The SCA sought to distinguish Black Sash on the basis that the 

panel of experts this Court appointed was only empowered to evaluate the 

implementation of the payment of grants, “not to carry out SASSA’s statutory 

functions” (para 53). 

94. There are two problems with the SCA’s reasoning: 

94.1. That is not what the LCC’s order says; and 

94.2. Even if it was, the correct remedy was to limit the special master’s mandate. 

95. First, the LCC did not either expressly or implicitly mandate or permit the special 

master to “effectively take over the functions and responsibilities of the DG”.  The 

role and powers of the special master are limited and are clearly spelled out in the 

LCC’s order.  She must prepare, “in collaboration with” the Department, an 

implementation plan for the “performance of the duties of the [Director-General] and 

the Department with supervision by the Special Master, in relation to pending labour 

tenant claims”, including certain specific issues.  She must then submit that 

Implementation Plan to the LCC.  That is all.  It is clear from the emphasised words in 

the LCC’s order that the duties in relation to labour tenant claims and their 

performance remain those of the DG and the Department.  The domain of the special 

master is supervision.  Judicial supervision (here by the special master as the court’s 

“agent”) is well established in South African constitutional jurisprudence. 

96. After the special master submits the Implementation Plan, the DG and the Minister 

are free to object to all or part of it and to provide an alternative plan.  The LCC, not 

the special master, will then decide on the content of the Implementation Plan.  It will 
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do so after considering both the special master’s proposal, and any objections or 

alternatives of the Department.   

97. The SCA was therefore quite wrong to say that “the special master is squarely 

responsible for, and determines the content of, the implementation plan, which must 

be carried out by the DG and the department” (para 48).  The LCC is responsible for 

the plan.  It will either consider and approve a single plan agreed between the special 

master and the Department, or it will consider two alternatives – the special master’s 

proposal, and the Department’s – and make its own determination. 

98. While the Department is required to cooperate with the special master in the 

execution (by the DG and the Department) of the Implementation Plan, the order does 

not grant the special master any express powers in the execution phase, other than to 

require the provision by the Department of information, a duty entirely consistent 

with the special master’s monitoring role. 

99. Only after the plan is approved, will the LCC “make such further orders as may be 

advisable, including orders relating to the fulfilment of the Implementation Plan and 

the processing of pending labour tenant claims.”   The LCC will only then determine 

the special master’s role in the execution phase, taking into account any legitimate 

objections or concerns of the Department.   

100. The nature of the special master’s role will depend directly on the Department’s own 

conduct.  If it is co-operative and effective, the special master will perform only a 

very light, oversight and reporting role.  If the Department is uncooperative and 

ineffective, the special master may have to take a more interventionist role.  

Ultimately, its task is to assist the LCC to effectively supervise the implementation of 
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its order.  Whatever powers the special master is granted will be justified by the 

circumstances, and will always be subject to the ultimate authority of the LCC. 

101. But at present, the LCC’s order affords the special master no powers whatsoever to 

compel any person to do anything other than to co-operate in developing her proposed 

Implementation Plan. 

102. It is difficult to comprehend how that can amount to “taking over the functions” of the 

Department.  Indeed, the SCA’s own order requires the DG and the Minister to submit 

an implementation plan, and for the LCC to consider and approve it with or without 

amendments.  The only difference between the LCC’s order and the SCA’s order is 

whether the LCC will have the benefit of an independent proposal and advice from 

the special master about what the terms of the implementation plan should be. 

103. The judgment of the SCA appears also to misconstrue the word “supervision”.  

Supervision is plainly used with the meaning that has come to be ascribed to it in 

constitutional remedies.  As was pointed out by Froneman J (then a High Court judge) 

more than twelve years ago, “[b]y now the ideas of a "class action" and a 

"structural" or "supervisory" interdict are no longer foreign to our legal language”.
1
  

Supervision used in the context of constitutional remedies plainly contemplates a 

judicial monitoring role, based on reporting or the provision of information by the 

branch of the executive concerned.  It does not mean supervision in the sense it might 

be used in business management or public administration.  The SCA ought, with 

respect, to have appreciated this distinction. 

104. Second, even if the SCA was concerned that the LCC’s order unintentionally left open 

some scope for the special master to take over the functions of the Department, the 

                                            
1
 Ngxuza & others v Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government & 

another [2006] JOL 18239 (E). 
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correct response was to deal with those parts of the order.  For example, if the SCA 

thought the requirement that the DG and the Minister “co-operate, and cause the 

Department to co-operate with the special master in the preparation and execution of 

the Implementation Plan” was too widely stated and might be open to abuse, it should 

have narrowed its terms, and not concluded that a special master was not warranted at 

all.  If its concern was that the LCC might afford the special master greater powers in 

the execution phase, then the correct response was to provide guidance on the 

appropriate limits in the future. 

 

Budget 

105. The SCA expressed concern that the special master would interfere with the 

Department’s budget.  In Schippers JA’s words: “The Minister and the DG raised a 

legitimate concern that the appointment of a special master in the circumstances, 

would entangle him or her in the budget and operational issues of the Department” 

(para 50).  Willis JA put the point even more strongly: “What if the special master 

commits the State to huge unforeseen expenditure for which there has been no vote in 

Parliament?” (para 97) 

106. These concerns are baseless. 

107. First, they again misunderstand the nature and powers of the special master.  The 

special master can do nothing without the approval of the LCC.  The special master is 

merely an agent of the LCC who investigates, makes recommendations and, in the 

future, monitors and reports.  She will have no power to order the Department to 

spend a single cent without the express approval of the LCC. 
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108. Second, there is no difficulty in the LCC exercising that power.  The SCA’s order 

envisions that the LCC can approve an Implementation Plan different from that 

submitted by the Department.  Doing so will almost certainly have unforeseen 

budgetary consequences for the State.  That is not a result of court invention, but of 

Parliament’s decision to pass the LTA, and the Executive’s failure implement that 

statute for more than a decade.  As this Court has repeatedly held, the failure to 

budget to fulfil a constitutional obligation is no excuse if the state should have 

budgeted to fulfil it.  If the result is that the Department is forced to re-evaluate its 

priorities in order to comply with its statutory and constitutional obligations, so be it.  

And that will occur with or without the special master who will simply aid the LCC to 

reach the best, most informed decision. 

 

The Negotiation order 

109. The SCA relied (at para 43) on the fact that the parties “had agreed [in the 

Negotiation order] to negotiate and conclude a[n] MOU, a basic feature of which 

was the appointment of a senior manager of the Department to administer the 

national implementation of the LTA” and of ESTA.  Schippers JA claimed that this 

agreement – which did not require a special master – demonstrated that a special 

master was not necessary to manage the scale and complexity of the problem. 

110. This reasoning is wrong for two reasons: 

110.1. It misunderstands the context and content of the Negotiation order; and 

110.2. It cannot be that the contents of the Negotiation order can determine the 

correctness of the LCC’s exercise of discretion. 
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111. First, the Negotiation order was concluded on the eve of a hearing to decide whether 

or not a special master should be appointed.  It was reached precisely because the 

parties recognised that, if it was possible, co-operation would better serve the interests 

of labour tenants.  But there is nothing in the order to suggest that the applicants 

accepted that a senior manager would be sufficient to resolve the problem, or that a 

special master might not still be necessary.  Indeed, the content of the Negotiation 

order demonstrates the opposite: 

111.1. The parties did not agree to anything other than to negotiate in good faith 

towards an MOU.  Vitally, the MOU had to have all the “basic features” listed 

in paragraphs 1.1 to 1.8 of the Negotiation order.  The applicants never agreed 

that the appointment of a senior manager on its own would resolve their 

dispute with the Department. 

111.2. The senior manager’s primary task was to “manage” the implementation of 

the LTA.  His role was very different from that of the special master who 

would serve as an independent monitor and supervisor.  That is why the MOU 

would also have to provide for a “National Forum of Non-Governmental 

Organisations (NGOs) that deal with farm dwellers (labour tenants and 

occupiers) in the country”.  The Forum would be responsible, together with 

the Department, “for policy formulation, development of a national 

programme for implementation and monitoring and evaluation of progress”.  

It was this Forum that – the applicants hoped – would perform the monitoring 

role of the special master. 

111.3. The Negotiation order expressly provides that if the parties could not conclude 

an MOU by a particular date, they could set the matter down for hearing.  No 
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MOU was reached by that date.  The applicants exercised their right to set the 

matter down.   The following obtained at that point: 

111.3.1. It is an elementary contractual principle, overlooked by the SCA, that 

if parties fail to reach agreement on the issues they set out to 

negotiate on, they are not bound; 

111.3.2. Absent settlement of the litigation through an MOU pursuant to the 

negotiations, the issue of the appointment of a special master as set 

out in the applicants’ amended notice of motion remained squarely 

open for adjudication by the LCC and the LCC was constitutionally 

bound to adjudicate the issue; 

111.3.3. The Negotiation order, in paragraph 4, expressly preserved the right 

of the parties to set the unadjudicated issues in the amended notice of 

motion down for hearing if an MOU was not concluded by 30 June 

2016, which it was not; 

111.3.4. In those circumstances, the Negotiation order cannot be construed as 

a concession that a special master was unnecessary; 

111.3.5. The entire class of labour tenants should not be prejudiced by a bona 

fide attempt by AFRA, through the Negotiation order, to attempt 

once more to have the Department do the right constitutional thing in 

a negotiated process and without the coercion of a court order – all 

the more so where it was recorded expressly and in writing by AFRA 

in a document handed up to court that “AFRA has accepted  this 

agreement to enter into negotiations with the Department … under 

extreme time pressure in order to work constructively with the 
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Department for the benefit of labour tenants.  In the time available to 

make this agreement, AFRA has not had sufficient time to consult 

meaningfully with labour tenants, which is critical to further 

negotiations”. 

112. In sum, the Negotiation order simply does not demonstrate that independent 

monitoring of the implementation of the LTA was not necessary or appropriate.  In 

fact, it shows the opposite: that the Department was willing to negotiate the 

establishment of an independent body (the Forum) that would monitor the 

implementation of the LTA. 

113. Second, even if the Negotiation order could be interpreted – contrary to its clear 

content and context – to demonstrate some form of “concession” by the applicants 

that independent monitoring was not necessary, that was irrelevant.  The LCC had to 

grant a remedy that was effective for labour tenants as a class.  It had to do so based 

on all the evidence before it about whether it could properly supervise the 

implementation of the LTA without the assistance of an independent monitor.  

Whether the parties had previously attempted to negotiate a different arrangement was 

largely irrelevant to that assessment. 

LCC’s Failure 

114. The SCA held that the LCC did not “inquire into or raise any question regarding a 

single report or plan submitted by the DG from the inception of the proceedings.”  It 

held that the LCC should have inquired “into the dispute as to why a senior manager 

of the Department could not administer the national implementation of the LTA”. 

115. This assertion of the SCA is, with respect, devoid of any basis, either in the record or 

in the judgment of the LCC.   
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116. First, the record will show that the LCC had before it in the hearing and for purposes 

of its adjudication and its judgment every single report and plan that had been filed by 

the Department.   In addition, the applicants in their papers put up inter alia a table 

containing a detailed analysis of the successive reports put up by the Department and 

demonstrating the serious inadequacies in each of them.   A copy is attached as LO12.  

The LCC was justified on the basis of this analysis in coming to the conclusions it 

did.  The SCA overlooked this analysis. 

117. Second, the LCC merits judgment shows that these reports and plans were indeed 

considered by the LCC and that questions were indeed raised in relation to them.
2
  In 

particular, in paragraph 17 of the LCC merits judgment, after surveying the litigation 

history, the LCC summarises the multiple shortcomings in the reports and plans put 

up by the Department (which were largely undisputed) as follows: 

“[17] From the history of the litigation, it is apparent in my view, that 

the Department has not been able to comply with its own timeframes or to 

provide accurate information on how far the collation of labour tenant 

claims had progressed. The applicants contend the Department has also 

not filed updated implementation plans, and it is impossible to know when it 

will finish collating information. The respondents have not been able to 

comply moreover with the Supervision order, in that implementation plans 

have in the main not been filed with each report. One plan was filed with 

the report of 30 July 2015. Subsequent reports did not contain such plans. 

The Department should have filed 5 implementation plans. The applicants 

contend, correctly in my view, that the failure to accurately estimate 

future progress, or to provide proper plans, seriously undermines the 

supervision process. The applicants contend that failure to implement the 

provisions of the Act and court orders, by the Department and its 

employees, can be ascribed to factors like incompetence, intransigence and 

inattentiveness.” 

118. Third, to the extent that the SCA was referring to earlier proceedings where orders 

were handed down by the LCC in relation to the matter, these orders were all granted 

by agreement when the Department on each occasion conceded its non-compliance.  

There was accordingly no duty or need for the LCC on those occasions to write a 

                                            
2
 See, for example, paragraphs 12, 15 and 17.  
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judgment.  Moreover, the content of the orders and the shifting deadlines reveal the 

Department’s repeated non-compliance. 

119. Fourth, the SCA seeks to dictate to the LCC how it should have exercised its remedial 

powers.  The LCC decided that, in light of its limited capacity, the best way to make 

relevant inquiries was to appoint a special master to assist it.  The special master 

would – in preparing the Implementation Plan – inquire into all these issues and report 

back to the LCC and advise it.  It was not for the SCA to dictate to the LCC that the 

judges themselves had to conduct these inquiries, rather than employing an alternative 

mechanism that the LCC believed would be more effective and more efficient. 

120. Fifth, the SCA seems to have misunderstood the difference between an inquisitorial 

approach by an LCC judge, and the role that a special master can play.  It is true that 

the LCC is not strictly bound to the facts placed before it and can call for further 

evidence in order to ensure it makes a just and equitable order.  But the LCC is still 

performing a judicial role.  The judge cannot meet with the DG and other officials to 

discuss the problems and try to find solutions.  She cannot go to the Department’s 

offices, inspect documents, see the systems that are in place, and observe how the 

officials are performing their tasks.  The judge cannot perform that role because it 

would be judicially inappropriate.  But the special master can.  And the LCC quite 

reasonably believed that type of role was necessary in order to prepare a meaningful 

implementation plan. 

121. Sixth, linked to this flawed approach is the SCA’s dismissal of the LCC’s concern 

about the limited number of judges on the LCC.  Schippers JA held that the number of 

judges on a court could never justify the appointment of a special master (at para 46).  

This approach completely fails to appreciate the reality of the LCC – a reality of 

which Ncube AJ was painfully aware: 
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121.1. There is currently only one permanent judge on the LCC: Meer AJP who also 

serves as a High Court judge in the Western Cape. 

121.2. All the other judges are acting judges either seconded from the High Court or 

appointed from the ranks of attorneys, advocates and magistrates.  Ncube AJ, 

for example, is a magistrate.  They are appointed for varying periods of time. 

121.3. As a result, from 2013 until 2016, this application was dealt with by six 

different judges: Spilg AJ, Matojane AJ, Canca AJ, Mpshe AJ, Yacoob AJ, 

and Ncube AJ.  Each one of them was required to read all the (voluminous) 

papers  

122. It is obvious that where it is practically impossible for one judge to retain supervision 

of a matter such as this, a special master will be of assistance to the supervising court: 

122.1. The special master will retain the type of institutional knowledge that is vital 

in understanding this type of ongoing litigation and that can never be fully 

captured on the papers. 

122.2. The special master will reduce the risk of different approaches by different 

judges who are assigned to the case over time. 

122.3. The special master will ameliorate the virtually inevitable delays that will 

occur if a new judge is required to familiarise herself afresh with the papers. 

123. The LCC was perfectly correct to take into account the practical limits on the LCC.  It 

was better placed than the SCA to determine whether the LCC would be able to 

effectively supervise the implementation of the LTA without assistance.  The SCA 

erred in interfering with the LCC’s conclusion. 
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Cost of the special master 

124. Both Schippers JA and Willis JA expressed concern about the possible cost of a 

special master (paras 50 and 97).  This was obviously a relevant consideration.  

However, the SCA seriously overstated the potential costs, and failed to consider 

whether it would be more or less expensive than ongoing adversarial litigation. 

125. First, there was no evidence before the SCA on the likely costs of the special master.  

At this stage, there was no reason to believe those costs would be exorbitant.  The 

only task envisioned in the order is to prepare an implementation plan.  That could 

take a maximum of 27 days (the time between appointment on 3 March 2017 and the 

submission of the report on 31 March 2017), plus a few further days for the 

subsequent hearing.  Moreover, the LCC would have to approve the special master’s 

remuneration on appointment (LCC order prayer 5.3).  There were more than 

sufficient safeguards to prevent runaway costs.  And if the special master was a 

retired judge, it is unclear whether there would be any costs other than minimal 

disbursements. 

126. Second, the SCA had to compare the cost of the special master with the alternative: 

ongoing adversarial litigation between the applicants and the Department.  The 

applicants had made it clear that they would not seek any further litigation costs if the 

special master was appointed.  But if the special master is not appointed, we have no 

option but to continue to approach the LCC for relief each time the Department fails 

to speedily implement the LTA and to seek costs orders against the Department in 

doing so.  That will incur significant legal costs.  Given that this matter has already 

gone through five years of litigation and nine court hearings, with very little progress 

in finalising the 10 000 outstanding claims, there is every reason to believe further 

adversarial litigation would be more expensive than paying a special master. 
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Failure to Consider 

127. In addition to the errors of law and fact set out above, the SCA also erred in failing to 

place sufficient weight on the following factors: 

127.1. The nature and urgency of the rights at stake; 

127.2. The scale and complexity of the problem; and 

127.3. The mainifest failure of ordinary court supervision. 

 

The Nature and Urgency of the Rights 

128. Unlike Mocumie JA in her minority judgment, the majority of the SCA failed to 

afford sufficient weight to either the importance of the rights at stake, or the urgent 

need for their fulfilment. 

129. First, as the record will show, labour tenants are some of the most vulnerable people 

in the country.  They are the product of a racist and exploitative labour system that 

left them vulnerable to abuse and eviction.  As both the LCC and the SCA rightly 

recognised, continued delay in processing LTA applications violates s 26(3) and the 

right to dignity.  Yet the majority of the SCA failed to appreciate that it was precisely 

the serious and sustained violation of these rights that justified the appointment of the 

special master. 

130. Second, the fulfilment of those rights was not only important, but urgent for two 

reasons: 

130.1. The delay in this case is extreme.  The window for applications ran from 1996 

to 2001.  More than seventeen years later, the majority of applications are no 
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closer to finalisation.  And the reason was an intentional policy choice not to 

pursue these applications.  That is a fundamental failure by the Department.  It 

demands an urgent and effective response. 

130.2. Labour tenants as defined in the LTA are people who, at the commencement 

of the act in 1996, lived on a farm and offered their labour in return for 

cropping or grazing rights on the farm, and whose parents or grandparents 

were also labour tenants.  The result is that the vast majority of labour tenants 

are elderly people.  Because of the nearly two-decade delay in processing their 

claims, many have died before their statutory and constitutional rights were 

realised.  Mr Zabalaza Mshengu, for example, lodged his Chapter III 

application on 19 June 2000.  Despite approaching the LCC to declare him a 

labour tenant, and an order requiring the Director-General to refer the matter if 

a settlement failed, his application has still not been referred.  When this case 

was heard in the SCA, Mr Mshengu was 104 years old.  He was residing in 

dilapidated structures that he was unable to renovate because he was uncertain 

about his future on the farm.  Mr Mshengu deposed to an affidavit supporting 

the applicants’ claim. He died in the same week that the SCA handed down its 

judgment. 

The Scale and Complexity of the Problem 

131. The SCA overlooked the Department’s manifest failure on the record, to show a 

proper appreciation of the scale of the task of processing the labour tenants’ 

applications within a reasonable time, its failure as a result to identify the extent of the 

human and other resources required, and its failure to develop a realistic plan to 

achieve the task and failed to put in place the resources to implement the LTA within 

a reasonable period of time.  
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132. According to the latest figures provided in the record in the August 2016 Report, there 

were 10 914 claims made under section 16 of the LTA that have not been settled 

under some other programme.  The applicants conducted a basic assessment of the 

Department’s implementation plan to estimate arithmetically  the number of personnel 

required to achieve the Department’s target dates for components of the claims 

processing that it had set itself.  It was based on conservative assumptions as to the 

person-hours required per task. This assessment was provided to both the LCC and 

the SCA.  I attach a copy of that assessment marked LO13.  It shows that (a) the 

process is hopelessly understaffed and (b) that by the time of the hearing in the LCC, 

the Department was nowhere near reaching its targets.  The SCA seems to have 

overlooked this. 

133. The size of the task alone warrants independent monitoring and supervision to assist 

the Court.  But the Department’s failure to develop a workable plan, and devote 

sufficient resources to resolve the problem within a reasonable time also demanded 

additional court intervention.  The SCA failed to appreciate that a special master was 

a reasonable response in the circumstances. 

134. Second, the SCA failed to consider a further, deeper reason why a special master is 

necessary.  The papers show that the Department has failed to grasp the true 

complexity of the claims process and the proactive role it must play in order for the 

LTA to be implemented properly, and the rights of labour tenants effectively 

protected. 

135. The process to settle claims under the LTA is complicated.  Sections 16-18 of the 

LTA envisage a detailed application, negotiation and adjudication process facilitated 

by the Director-General: 
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135.1. The labour tenant applies to the DG, who must issue a s 17 notice to the 

landowner.  The facts demonstrated that the Department had only recently 

begun to issue s 17 notices in the nearly 11 000 outstanding labour tenant 

claims. Yet that is the easiest part of the process. 

135.2. If a landowner makes a proposal for settlement, the DG must convey it to the 

labour tenant and “may appoint a mediator to assist the applicant and the 

owner to discuss any such proposal and to arrive at an agreed resolution of the 

application”.   The DG must certify any agreement between the parties.  All 

this (the Settlement Phase) occurs after the s 17 notice is delivered. 

135.3. If the landowner denies that the applicant is a labour tenant, or the parties are 

unable to agree, the DG must refer the matter to court to be adjudicated either 

by the LCC or by an arbitrator (the Adjudication Phase).  That too is a 

complex process requiring significant work by the DG, including preparation 

of a detailed referral report and supporting information.  

136. The Settlement and Adjudication Phases are complicated and time-consuming.  The 

Settlement Phase involves the consideration of detailed facts and substantive issues. 

Proper identification of the claimed land will likely involve a survey and preparation 

of a diagram by a qualified surveyor.  This requires the training of staff members and 

the careful allocation of resources.    It is critical that the settlement process is run 

efficiently in order to avoid the need to refer the dispute to court and alleviate the 

problem of inadequate judicial resources.  

137. The Adjudication Phase is even more time consuming.  It will often involve both a 

factual debate about whether or not the applicant is a labour tenant, and a 

determination of the appropriate relief.  
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138. Even if the Department is able to complete the current task of capturing information 

and issuing s 17(2) notices in a short period of time, a comprehensive system will 

have to be designed to run the settlement negotiations, the referral of claims and the 

adjudication proceedings concurrently and efficiently.  As was pointed out in 

argument before the LCC and the SCA, it requires what internationally has come to 

be known as a mass claims process.
3
  Experience in other countries demonstrates the 

need for a similar mass claims process for labour tenant claims in order to address the 

challenges the Department faces.   The Department’s affidavits and reports show no 

appreciation of this. 

139. Third, even if the Department could itself develop such a plan and implement it, the 

SCA ought to have appreciated that the scale and complexity of the problem means 

that the LCC will require assistance to perform its agreed role of supervision.  

Without a special master, it will simply not be in a position to assess the Department’s 

progress and intervene if and when necessary.  Its supervision will then serve little 

purpose.  That will not be the case if a dedicated special master is appointed to assist 

both the Department and the Court. 

 

The Failure of the Court Supervision Process 

140. The record before the SCA showed that for almost two years, the parties and the LCC 

tried ordinary court supervision, but it failed to deliver the desired result. This 

justified the LCC’s appointment of a special master.  Had the SCA properly 

scrutinised the litigation history of the matter as set out in the record, this would have 

been apparent to it (as it was to the LCC).  This will be dealt with in detail if leave is 

                                            
3
 See, for examples, The Permanent Court of Arbitration (ed) Redressing Injustices Through Mass Claims 

Processes: Innovative Responses to Unique Challenges OUP 2006. 
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granted.  Suffice it at this stage to point out the following areas where the supervision 

of the LCC alone, without the assistance of a special master, failed to deliver 

meaningful results: 

141. First, the record shows that the Department was unable adequately to collect and 

collate the data required by the Court in its successive orders. 

142. Second, the Department was required to file an implementation plan with each report 

it filed.  Only two plans were ever provided and, as pointed out earlier, a proper 

analysis by the SCA would have shown them to be seriously flawed.   

143. Third, the record shows that the Department had not complied with its own targets as 

stated in implementation plans.   

144. Fourth, over the course of the LCC’s supervision, the applicants raised a number of 

concerns about the information the Department was providing, and the approach it 

had taken.  For example, the applicants repeatedly raised the widescale loss by the 

Department of applications and supporting documentation lodged by labour tenants.  

In none of its reports in the record did it provide an adequate plan for resolving this. 

145. Fifth, the record showed that throughout the litigation, the respondents repeatedly 

failed to comply with deadlines, many of which were in orders by agreement.  The 

SCA failed to appreciate the significance of this.  

Conclusion on the merits appeal 

146. It is accordingly submitted that the majority of the SCA decided the matter 

incorrectly.  The minority judgment is correct. 

147. The appeal of the DG and the Minister ought to have been dismissed. 
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148. To the extent that this Court might consider that the SCA excercised a true discretion, 

warranting deference (and without in any way conceding this), it is submitted that the 

flaws in the majority of the SCA’s judgment are of the order of “demonstrable 

blunders” justifying interference by the Constitutional Court on appeal.  

V COSTS 

149. The majority directed the applicants to pay the respondents’ costs.  It did so without 

affording any reasons whatsoever.  And this despite the minority judgment having 

identified the correct approach to costs in a constitutional manner. 

150. Even if the majority was correct on the merits, the rule in Biowatch Trust v Registrar 

Genetic Resources and Others [2009] ZACC 14; 2009 (6) SA 232 (CC) applied.  The 

applicants had litigated to address a serious breach of their fundamental rights under 

the Constitution.  They had done so in good faith and had not acted vexatiously.  

Therefore, on any view of the matter, no costs order whatsoever should have been 

made against them. 

151. However, even if Biowatch had not applied, the costs order was seriously flawed.  

The DG and the Minister had appealed against the whole of the judgment and order of 

the LCC.  The order of the LCC had the following components: 

151.1. The declaration that the respondents, in failing to process the labour tenants 

claims, had acted in breach of sections 10, 25(6), 33, 195 and 237 of the 

Constitution; 

151.2. The appointment of the special master; 

151.3. Compelling the preparation of a plan for the performance by the DG and the 

Department of their duties under the LTA; and 

151.4. Court approval of the plan. 
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152. The majority upheld three of the four components of the relief granted by the LCC.  It 

was only the appointment of the special master that was not upheld.  The applicants 

having been substantially successful on appeal, there was no reason to direct the 

applicants to pay the respondents’ costs of the appeal.  On the contrary, on the 

majority’s own approach on the merits, the respondents ought to have been directed to 

pay the applicant’s costs of the appeal, with a possible reduction on account of the 

failure to succeed in relation to the special master.  The SCA recognised this fact in 

not overturning the costs order in favour of the applicants in the LCC merits 

judgment. 

VI CONTEMPT: GROUNDS OF APPEAL 

153. The contempt appeal raises important constitutional issues: 

153.1. Where a court orders a Minister to negotiate in good faith, can he or she 

simply ignore that order and choose to act unilaterally? 

153.2. Can a Minister always avoid a finding of contempt against him or her (even 

where no sanction is sought against the Minister) by simply denying that the 

contempt was committed willfully or mala fide, no matter how implausible the 

denial, because of the rule that in motion proceedings the respondent’s version 

prevails?  

154. Based on the judgments of the LCC and the SCA, the answer to both questions is Yes.  

We submit the answer to both questions should be No, and that the judgments create a 

precedent in this regard that will seriously undermine the rule of law. 

155. There are three key issues on the contempt of court issue: 
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155.1. What was the proper interpretation of the Negotiation order? 

155.2. Did the Minister comply with the order? 

155.3. Did the Minister displace the presumption that he acted wilfully and in bad 

faith?  

Proper Interpretation of the order 

156. As the record on appeal will show, the Minister’s version turns on the claim that, by 

unilaterally establishing the Forum, he was acting in compliance with the Negotiation 

order. Alternatively, he claimed that, to the extent that there was non-compliance, it 

was not willful or male fide.  

157. The Minister relied entirely on his supposed interpretation of the order. In the 

Minister’s view, sub-paragraphs 1.4 and 1.6 of the order required that the Department 

must establish a National Forum of NGOs. He interpreted the order as granting the 

Department full and exclusive authority to do so. He argued that by unilaterally 

establishing the Forum, he acted in compliance with the order.  

158. The courts have reiterated the following principles in relation to the interpretation of 

court orders made pursuant to a settlement agreement between parties (of which the 

Negotiation order is one): 

158.1. The court must determine the manifest purpose of the order; 

158.2. The intention of the parties is ascertained from the language used, read in its 

contextual setting;  

158.3. The order must be interpreted as a whole; 



55 
 

158.4. The surrounding circumstances are relevant to the interpretation of an order 

pursuant to a settlement agreement. Evidence of background facts is always 

admissible. 

159. In light of these principles, the interpretation of the order was plain and obvious. The 

parties undertook in paragraph 1 of the order, as a primary obligation, to “negotiate in 

good faith” in order to agree to an MoU. Paragraphs 1.1 to 1.8 of the order simply set 

out the “basic features” of the MoU, but left (a) whether or not they would come into 

force and (b) their details, to good faith negotiation. The only obligation is the 

obligation to negotiate in good faith. 

160. Importantly, the non-compliance that the appellants alleged is not the establishment of 

a forum. The appellants accepted that the order did not prevent the Minister from ever 

establishing a forum independently of the order. Rather, the non-compliance with the 

order was (a) the Minister’s failure to negotiate in good faith with the appellants to 

conclude an MOU concerning the establishment of the Forum and (b) the Minister’s 

conduct in falsely claiming that his unilateral decision to establish a Forum according 

to his design, and without good faith negotiation with the applicants, was compelled 

by, and effected pursuant to, the order.
4
 

161. The Minister’s interpretation (that he was required to establish a Forum and ensure 

appropriate provincial representation without good faith negotiation) does not 

withstand scrutiny. That appears from the words used, the purpose of the order and 

context in which the order was made. 

                                            
4
 Contempt FA at para 61: Record Vol 6, p 1134. 
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162. The Text: The Minister’s interpretation was inconsistent with the plain meaning of the 

order. The Minister’s interpretation read sub-paragraphs 1.4 and 1.6 of the order in 

isolation and ignored the introductory sentence in paragraph 1: “The parties shall 

negotiate in good faith to conclude a Memorandum of Understanding (MOU) with the 

following basic features:” (our emphasis). This wording was unambiguous. The 

primary object of the order was to create an obligation to negotiate, in the hope that 

the parties would reach a settlement on the main issues – the monitoring of the 

Department’s implementation of the LTA. The conclusion of an MOU was a pre-

requisite for the coming into force and the implementation of the measures described 

in sub-paragraphs 1.1 to 1.8. 

163. The Forum envisaged in paragraph 1.4 was the central mechanism that would develop 

“a national programme for implementation and monitoring and evaluation of 

progress.” Without agreement on the structure and powers of that forum, any MOU 

concluded under paragraph 1 would have been meaningless. It would have been 

unable to achieve its purpose. That is precisely why paragraph 4 of the order allowed 

the parties to return to court if they could not reach agreement. It would not have been 

necessary to cater for that possibility if the Minister could unilaterally establish the 

Forum and determine its mandate and composition. If that had been the purpose of the 

order, there would have been no reason to require negotiation at all.  

164. Purpose: The parties appeared before the LCC on 12 May 2017 for the sole purpose 

of determining whether or not an independent special master should be appointed to 

monitor and supervise the implementation of the LTA. The applicants sought a 

special master because the previous 18 months of ordinary court supervision had 

proved that the Department was unable, on its own, to implement the LTA to the 
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advantage of labour tenants. The order must be understood in light of that underlying 

position. 

164.1. The parties consented to the order on the basis that it would provide more time 

for settlement negotiations and would provide a structure and goal for those 

negotiations.  

164.2. In that context, and in light of that purpose, the Minister’s interpretation was 

bizarre. The Minister contended that, having expressly stated they were 

unsatisfied with what the Department had done on its own, the applicants 

would have agreed to leave the Minister to do whatever he thought was 

appropriate. That would have been equivalent to the applicants abandoning 

their claim that, on its own, the Department was unable to fulfil its mandate 

under the LTA. The applicants never did that and would never have done that. 

The Minister’s interpretation was completely inconsistent with the purpose 

and context in which the order was made. 

Non-compliance with the order  

165. The SCA erred in accepting the Minister’s version that he complied with the order, in 

that he was always willing to negotiate with the appellants in good faith. On the facts, 

this assertion was clearly fictitious and so far-fetched that it should have been rejected 

outright. The Minister refused to negotiate at all (let alone negotiate in good faith).  

166. In this respect, the following is relevant: 

166.1. In his answering affidavit in the contempt application, the Minister admitted 

that, despite the fact that there were ongoing negotiations between the parties, 

at the meeting of 8 June 2016 his representatives informed the applicants that 
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he alone would establish the Forum, and intended to call a conference of 

registered NGOs where “the participants would formulate the terms of 

reference for the national forum of NGOs”. The Minister’s representatives 

stated clearly that his actions “were not up for discussion and that the parties 

were simply being informed of the Minister’s decision.” 

166.2. The Minister also admitted that, despite the appellants drawing this non-

compliance to his attention in multiple letters, he persisted with his position 

that he would not negotiate (in good faith or at all) with the applicants about 

the composition or mandate of the Forum. 

166.3. The Minister further admitted that, despite this correspondence, he invited a 

number of NGOs to a meeting on 29 July 2016. The stated purpose of the 

meeting was the establishment of the Forum envisaged in the order. The 

Minister admitted that at that meeting, his representatives claimed that the 

Forum was established in terms of the order, despite the fact that there had 

been no good faith negotiation with the applicants on its mandate or 

composition. 

167. It is therefore common cause on the papers that the Minister did not “negotiate in 

good faith to conclude a Memorandum of Understanding” (as was required by the 

order).  He therefore did not comply and bore the onus to show that his non-

compliance was neither wilful nor mala fide. 
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Wilful and male fide non-compliance 

168. The LCC and the SCA erred in accepting the Minister’s version that, to the extent that 

he failed to comply with the order, such non-compliance was not willful and male 

fide. The only basis on which the Minister claims that he has not acted willfully and 

in bad faith is that he acted in accordance with his interpretation of the order. For 

example, the LCC accepted the following statement as indicating that, even if he was 

objectively wrong about the interpretation of the order, the Minister honestly believed 

he acted consistently with the order: 

“The action that I took is in compliance with the provisions of paragraphs 1.4 

and 1.6 of the court order. The order required that ‘The Department will 

facilitate the establishment of such forum and shall ensure appropriate 

provincial representation.’ I was merely facilitating the establishment of such 

a Forum, and to ensure appropriate provincial representation.” 

169. This defense must fail for the following reasons: 

169.1. First, the Minister’s interpretation is wholly inconsistent with the wording of 

the order and the underlying agreement reached between the parties. It was 

disingenuous to claim that he had acted in accordance with either the order or 

the agreement. The Minister’s interpretation was so plainly implausible, for 

any literate reader, that this Court can reject his claim that he honestly 

interpreted it in that way as false. 

169.2. Second, even if the Minister was originally and genuinely mistaken about the 

meaning of the order, the applicants repeatedly drew this mistake to his 

attention. In a number of letters, they explained the proper interpretation of the 
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order and requested that the Minister act in accordance with it.  Despite these 

explanations, the Minister persisted in his refusal to negotiate. He continued to 

establish the Forum, while falsely claiming to give effect to the order. 

170. In sum, it is necessary to call the Minister’s approach what it is: An artifice designed 

to justify the Minister’s wilful and mala fide non-compliance with the order. The 

Minister agreed to an order that on its plain terms required negotiation in good faith. 

Yet he claims that the applicants agreed to an order that permitted him unilaterally to 

pursue his own agenda.  

 

171. The Minister has failed to discharge the presumption that he acted wilfully and in 

bad faith. 

 

Consequence of SCA’s Approach 

172. The SCA correctly stated the test for contempt and that the onus shifted to the alleged 

contemnor to displace the presumption of willfulness and bad faith.  However, the 

SCA subsequently misapplied the test. In its judgment, it simply accepted the 

Minister’s statement that he genuinely believed that he was acting in compliance with 

the order. In other words, it accepted the say-so of the Minister. It did so in the face of 

clear evidence that showed that the Minister was aware of the proper interpretation of 

the court order and deliberately disregarded it.  

173. This is an exceedingly low threshold to determine in favour of a party bearing an onus 

that there was neither willfulness nor male fides. In order to pass the test, a 

representative of the State need only assert that he or she acted in good faith. The 
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court will then be required to accept, in the face of contradictory evidence, that this is 

true.  

174. If this is the test, it will be almost impossible ever to prove that an official has acted in 

willful non-compliance with a court order. It cannot be accepted for this reason. In 

addition, it is inconsistent with the test established by the courts that, once the order, 

notice and non-compliance have been proved, the onus shifts to the respondent to 

show that the non-compliance was not willful and male fide. That onus was not 

discharged in this case. The SCA erred in finding otherwise.  

175. It is difficult to avoid the impression that the SCA trivialised the applicants’ 

complaint in relation to the contempt.  In a legal system that places store by 

meaningful engagement and participatory democracy, conduct inimical to these 

aspects of our democracy is the legitimate subject matter of judicial admonition.  That 

is all that the applicants asked. 

 

Costs 

176. Having dismissed the appeal in the contempt application, the SCA ordered the 

applicants to pay the Minister’s costs.  In doing so, it erred.   

177. The contempt application was inextricably linked to the special master Appeal, which 

was clearly a constitutional matter.  Compliance by a member of cabinet with an order 

of court was itself a constitutional matter.  The contempt order was sought in order to 

ensure that the Minister would respect and not ride roughshod over the constitutional 

rights of labour tenants. 
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178. Accordingly, the rule in Biowatch Trust v Registrar Genetic Resources and Others 

[2009] ZACC 14; 2009 (6) SA 232 (CC) applied.  This was not a vexatious or abusive 

appeal, as the LCC’s decision to grant leave to appeal made clear.  Accordingly, if the 

SCA was correct in finding against the applicants on the merits of the contempt 

appeal, there should have been no order as to costs. 

179. It is submitted that the SCA ought to have upheld the contempt appeal and directed 

the respondents to pay the applicants’ costs. 

VI URGENCY AND NEW EVIDENCE 

180. There are two remaining issues to address. 

181. First, the applicants submit that, if this Court decides to grant leave to appeal, it 

should hear the matter with relative urgency.  Labour tenants have been waiting for 

more than two decades.  They should not wait longer.  If the applicants are right that 

the absence of a special master is causing avoidable delays in processing labour 

tenants’ claims then it is vital that this Court urgently reverse the SCA’s decision so 

that a special master can be appointed. 

182. The applicants humbly submit that a hearing in the fourth term this year, or early in 

the first term next year would be appropriate. 

183. Second, there has of course been some progress made since the LCC gave its 

judgment.  There has also been some interaction between AFRA and the Department, 

although not in connection with this litigation.  At the SCA hearing, that Court called 

for further affidavits to be filed on what had occurred since the LCC’s judgment.  The 

Department filed a report, and the applicants filed a response.  The SCA did not 

consider the contents of those affidavits as they did not concern the correctness of the 

LCC’s order.  Because neither the LCC nor the SCA considered that information, I 
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have not addressed it here.   All of the submissions in this affidavit (save for that 

relating to the passing of Mr Mshengu) are based on the documentary record which 

formed the basis of the LCC’s decision. 

184. The applicants raise this issue for two reasons: 

184.1. Although it should not do so (because an application for leave to appeal is not 

an opportunity to introduce new evidence on appeal), it is possible that the 

Department will nonetheless seek to introduce this new evidence in answering 

this application for leave to appeal.  If it does so, the applicants may apply for 

leave to file a replying affidavit.  We will do so only if necessary to ensure this 

Court has all the relevant information before it.  

184.2. If this Court decides to hear this matter, it may want to consider not only the 

factual position when the LCC made its order, but the current state of 

implementation of the LTA.   This will likely have the effect of introducing a 

flood of new, contested evidence and of delaying the finalisation of the matter.  

But the applicants will naturally respect and comply with any directions of the 

Chief Justice or the Court in this regard. 

 

VII CONCLUSION 

185. In conclusion, the applicants seek leave to appeal with regard to both the appointment 

of the special master for Labour Tenants, the contempt of the Minister and the adverse 

costs awards.  They humbly request an urgent hearing of that appeal to ensure the 

speedy resolution of this matter and the end to the two decades of waiting for labour 

tenants. 
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LAUREL OETTLE 

 

I certify that-  

(a)  the deponent– 

(i)  acknowledged that he knows and understands the contents of this declaration; 

(ii) informed me that he does not have any objection to taking the prescribed oath; 

(iii) informed me that he considers the prescribed oath to be binding on his 

conscience; 

(b)  the deponent then uttered the words, ‘I swear that the contents of this declaration are 

true, so help me God’; and 

(c) the deponent signed this declaration in my presence at 

 

............................................................ 

 

on the ............ day of ............................................................ 2018. 

 

 

         

COMMISSIONER OF OATHS 

 


