
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

 

CC CASE NO:  CCT33/18 

LAC CASE NO:  PA8/17   

LC CASE NO:  PR235/14 

 

In the matter between: 

 

THANDIWE CYNTHIA STOKWE             Applicant 

 

and 

 

THE MEC, DEPARTMENT OF EDUCATION,  

EASTERN CAPE             First Respondent 

 

THE HEAD OF DEPARTMENT, DEPARTMENT OF 

EDUCATION, EASTERN CAPE     Second Respondent 

 

THE EDUCATION LABOUR RELATIONS COUNCIL      Third Respondent 

 

THANDO QOTOYI         Fourth Respondent  

 

___________________________________________________________ 

 

FIRST AND SECOND RESPONDENTS’ SUBMISSIONS AS PER THE 

DIRECTIONS FROM THE CHIEF JUSTICE DATED 7 JUNE 2018 

___________________________________________________________ 
 

 

A. Introduction 

 

 

1. The first and second respondents (jointly referred to hereinafter as 

“the respondents”) as per the directive issued by this Honourable 

Court on 7 June 2018 have been called upon to make submissions 
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in respect of the following four issues:  

 

1.1. whether a dismissal is fair if the process for appealing against 

such a dismissal is not completed expeditiously;  

 

1.2. whether a delay in finalising the process for appealing against 

a dismissal whilst the employee continues to be employed 

constitutes a representation that the process has been 

abandoned;  

 

1.3. whether the applicant’s conduct in awarding a contract for the 

provision of scholar transport to her spouse without the 

requisite permission was hit by the prohibition in clause 

11.2.1 of the Scholar Transport Guidelines;  and  

 

1.4. the precise nature and scope of the National Government’s 

intervention in the Department of Education, Eastern Cape in 

terms of section 100 (1) of the Constitution of the Republic of 

South Africa, 1996 (“the Constitution”). 

 

2. Before dealing with the four issues raised by this Honourable Court, 

I detail the relevant material facts. 
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B. Relevant Material Facts 

 

3. The applicant was charged with four counts of misconduct on 22 

July 2010 in accordance with the provisions of section 18 of the 

Employment of Educators Act, 76 of 1998 (“the EEA”).1  

 

4. The disciplinary hearing commenced about 8 months later - on 30 

March 2011.    

 

5. On 19 April 2011, the applicant was found guilty on two charges of 

misconduct.  

 

6. On 1 August 2011, the applicant was informed of her dismissal as 

contemplated in section 11(1)(e) of the EEA.    

 

7. In April 2011, the Department of Education, Eastern Cape (“the 

Department”) was subjected to a section 100(1) intervention.  

 

8. On 11 August 2011, the applicant lodged an appeal against the 

decision to dismiss her.  

 

                                                           
1
 Section 18 (1)(a), (b), (f) and (g) of the EEA 
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9. The applicant’s appeal was finalised on 1 February 2014 – about 3 

½ years after the applicant was charged with misconduct. 

 

C. Whether a dismissal is fair if the process for appealing 

against such a dismissal is not completed expeditiously. 

 

C.1 The applicable disciplinary procedure and relevant time 

periods   

 

10. Section 18 of the EEA makes provision for disciplinary proceedings 

to be instituted in terms of Schedule 2 of the EEA.  

 

11. Section 25 of the EEA makes provision for appeals to be instituted 

in terms of Schedule 2 of the EEA, Item 9.   

 

12. A principle underlying Schedule 2 of the EEA is that disciplinary 

proceedings must be concluded in the shortest possible time 

frame.  

 

13. Item 9 of Schedule 2 provides no time limits within which an appeal 

must be heard and the first respondent must decide the appeal.  
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14. The period between 22 July 2010 when the applicant was first 

charged with misconduct and 11 August 2011 when the applicant 

lodged her appeal is just over 1 year.    

 

15. The applicant’s appeal was then finalised on 1 February 2014 – 

about 3 years and 6 months later. 

 

16. The delay complained of by the applicant is not that the 

respondents took too long to initiate disciplinary proceedings but 

rather that it took too long to decide on the appeal once it was 

lodged on 18 August 2011.  

 

17. There was a delay of approximately 2.5 years between the date of 

lodgement of the appeal and its ultimate finalisation. It is however 

submitted that the respondents had a reasonable explanation for 

the delay i.e. the section 100 intervention and the consequences 

flowing therefrom. I refer to what is set out herebelow in respect of 

the section 100 intervention and ask that it be read with this 

paragraph for the sake of completeness.  

 

18. The reason proffered by the respondents for the delay distinguishes 

this matter from Department of Public Works, Roads and 

Transport v Motshosho & Others (2005) 10 BLLR 957(LC) 

where no explanation was given for the delay.  
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19. In the matter of Jonker v Okhahlamba Municipality and 

others [2005] 6 BLLR 564 (LC), the Court, confronted with a 

similar question held as follows: 

". . . the procedures and time limits are a commitment to 

deal with discipline expeditiously, and they serve as a 

guide to how this can be accomplished.”  

 

20. Grogan J2 stated the following in respect of delayed disciplinary 

proceedings:  

". . . once the employer has established that an 

employee is guilty of misconduct, disciplinary 

proceedings should be instituted within a reasonable 

time. Excessive delay may estop the employer from 

dismissing the employee . . . The test, essentially one 

of fairness is whether the employee has been under 

the impression that the employer has forgiven 

them." 

 

21. Had it not been for the intervention, the applicant’s appeal would 

have been heard sooner.    

 

                                                           

1. 2
 Workplace Law (7ed) Juta at p183: 
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22. Regard must be had to the respondents’ evidence at all relevant 

times that the employment relationship has become intolerable 

because of the breakdown in trust between the applicant and the 

respondents and reinstatement will not be an appropriate remedy in 

the circumstances.  Indicative of the breakdown in the trust 

relationship is that while the applicant was awaiting the outcome of 

the appeal the respondents transferred her to another post and took 

away the duties related to scholar transport.   

 

23. Furthermore, the applicant is now not only failing to acknowledge 

any wrongdoing but has also failed to show any remorse.        

 

24. It is submitted that the applicant was in no way prejudiced by the 

delay in finalising the appeal. She remained in the employ of the 

Department and continued to receive her monthly salary. This 

remained so, despite the breakdown in the relationship of trust as 

the respondents could not implement the sanction of dismissal 

pending the appeal as this would have been unlawful. 

 

25. The mere fact that there was a delay in the appeal process does not 

automatically justify a finding that the process was flawed and that 

the employer intended to abandon the disciplinary process.   
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26. The matter of Leonard Dingler (Pty) ltd. v Ngwenya (1999) 5 

BLLR 431 (LAC) refers in support of this submission.  The Labour 

Appeal Court in this matter held that3: 

 

“The correct approach is that disciplinary codes are guidelines 

which can be applied in a flexible manner (see Le Roux & van 

Niekerk The Law of Unfair Dismissal in South Africa at 100 

and 155 and the authorities there cited. See, eg National 

Education Health & Allied Workers Union v Director-General of 

Agriculture & another (1993) 14 ILJ 1488 (IC) at 1500). It 

was there stated, correctly, that the purpose of the Labour 

Relations Act of 1956 was the promotion of good labour 

relations by way of striking down and remedying unfair labour 

practices. To that end a strictly legalistic approach should 

yield to an equitable, fair and reasonable exercise of rights; 

and insistence on uncompromising compliance with a code, to 

substantial fairness, reasonableness and equity. 

[45] In my judgment, and having regard to all the circumstances, 

the time when and the manner in which the appeal hearing 

was held, while not strictly in accordance with the appellant’s 

disciplinary code, were substantially fair, reasonable and 

equitable.” 

                                                           
3
 At para 44 - 45 
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27. Neither the EEA, nor item 9 of schedule 2 of the EEA which makes 

provision for the right to appeal has a specific time limit within 

which the appeal must be concluded. 

 

28. On a consideration of all of the above, I submit that communicating 

the outcome of the appeal, albeit 2.5 years later did not constitute a 

fresh dismissal but it was part of a continuous process which had 

now finally been concluded.   

 

C.2 Is the applicant’s dismissal unfair?  

 

29. The Labour Relations Act, 66 of 1995, as amended (“the LRA”), 

makes provisions regulating alleged unfair dismissals disputes.  

 

30. Section 193 of the LRA permits an arbitrator to direct an employer 

who has unfairly dismissed an employee to reinstate the employee, 

re-employ the employee or pay compensation to the employee.  

 

31. Section 193(2)(d) makes provision for a commissioner not to 

reinstate where a dismissal is only procedurally unfair.  
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32. Section 194(1) of the LRA makes provision for compensation being 

limited to the remuneration the employee would have been paid 

between the date of dismissal and the last day of the hearing of the 

arbitration, calculated on the employee’s remuneration on the date 

of dismissal.    

 

33. In the Labour Appeal Court in the matter of Johnson & Johnson 

(Pty) Ltd v CWIU (1999) 20 ILJ 89 held that section 193(2) is 

peremptory in nature.    

 

34. It is trite that a commissioner and the Labour Court enjoy a 

discretion as to whether to award compensation or not.     

 

35. This Honourable Court, in Sidumo v Rustenberg Platinum Mines 

Ltd & Others4 listed 3 factors to be considered when deciding 

whether dismissal is an appropriate sanction. They are:  

 

35.1.  The importance of the rule that has been breached.  

 

35.2.  The reason the employer imposed the sanction of dismissal. 

 

                                                           
4
 2007 (12) BLLR 1097 (LC) 
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35.3.  The harm caused by the employee’s conduct.   

 

36. It is submitted that the fourth respondent considered all three 

factors when making his decision.5   

 

37. It is further submitted that the fourth respondent’s decision is 

therefore a reasonable decision.  

 

38. In the matter of the Department of Home Affairs v Ndlovu 

[2014] 9 BLLR 851 (LAC), the Labour Appeal Court accepted that 

a “broken employment relationship” may be “apparent from the 

nature of the offence and/or the circumstances of the dismissal.”  

 

39. It is submitted that the employment relationship between the 

applicant and the respondents is broken considering the position of 

trust she was in.    

 

40. In the matter of Kalik v Truworths (Gateway) [2008] 1 BLLR 

45 (LC) the Labour Court held that “an employment relationship 

broken down as a result of an act of dishonesty can never be 

restored by whatever amount of mitigation.  The underlying reason 

for this approach is that an employer cannot be expected to keep 

                                                           
5
 Index A pages 40 – 43 par 37 – 43 and Index A pages 44 – 45  par 46 - 48 
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dishonest workers in his/her employ.  The other reason for this is to 

send an unequivocal message to other employees that dishonesty 

will not be tolerated.”6 

 

 

40 This principle applies in this case.  It is clear that the Department 

wanted to stop the abuse flowing from the scholar transport system 

and the applicant was aware of this at all times.  In fact she 

assisted in bringing to an end the abuse only to commit the same 

offence.  

 

D. Whether a delay in finalising the process for appealing 

against a dismissal whilst the employee continues to be 

employed constitutes a representation that the process has 

been abandoned. 

 

41. The applicant had a right to appeal her dismissal. 

 

42. Schedule 2, clause 8 of the EEA provides that the employer may not 

implement the sanction while the appeal is pending. The 

respondents therefore could not dismiss the applicant until the 

appeal was finalised. 

 

                                                           
66

MEC for Health (Gauteng) v Mathamini & Others (2008) 29 ILJ 366 (LC) 
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43. It is therefore not competent to argue that the Department, in 

complying with Schedule 2, item 8 of the EEA by not immediately 

implementing the sanction of dismissal, had through such conduct 

created a representation on which the applicant relied on. 

 

44. Schedule 2, item 9(6) only compels the Department to immediately 

implement the sanction once the appeal is concluded. By not 

implementing the sanction after the appeal, the Department would 

have been in contravention of this provision of the Act.  

 

45. The actions of the respondents have at all times been consistent 

with an intention to pursue disciplinary steps against the applicant.  

Moreover, the respondents contend that there was a breakdown in 

the trust relationship.   

 

 

46. It is prudent to point out that the applicant’s duties relating to the 

scholar transport programme were removed from her immediately 

following the disciplinary process. It is submitted that this was 

indicative of a breakdown in trust between the parties. This 

immediate decision on the part of the respondents is consistent with 

an intention to see the disciplinary process through to its 

conclusion. 
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47. It is submitted that the Disciplinary Hearing was finalised as 

expeditiously as the circumstances allowed. The matter of Zono v 

Gruss NO and others (2011) 9 BLLR 873 (LAC) refers in this 

regard.  In this matter the LAC found that “the disciplinary inquiry 

was instituted timeously and the disciplinary hearing although 

protracted, was in the circumstances, finalised as expeditiously as 

the circumstances allowed. The appellant did not, at any time, 

languish under the impression that the department would not 

discipline him.”  

 

48. I submit that in the present matter, the applicant did not at any 

time languish under the impression that the Department would not 

discipline her. 

 

49. Furthermore, the relationship of trust is destroyed between the 

applicant and the respondents.  In terms of case law the applicant is 

only entitled to compensation for the procedural unfairness.  I refer 

to the matter of Le Roux v CCMA & Others [2000] 6 BLLR 680 

(LC).  

 

50. The respondents never intended to abandon the process by delaying 

finalisation of the appeal whilst the applicant continued to be 

employed.  
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51. The delay in respect of finalising the appeal documents does not 

render the dismissal unfair for the reasons detailed above. 

 

E. Whether the applicant’s conduct in awarding a contract for 

the provision of scholar transport to her spouse without the 

requisite permission was hit by the prohibition in clause 

11.2.1 of the Scholar Transport Guidelines. 

 

52. Clause 11 of the Scholar Transport Guidelines (“the Policy”) 

regulates contracts between transport providers and the 

Department.  

 

53. Clause 11.2.1 makes provision for a departmental officer to sign a 

contract as a transport provider.  

 

54. The applicant was not the transport provider per se but the 

applicant did have a direct interest in her husband’s business.   

 

55. As a result of the applicant’s interest in the business and in terms of 

the provisions of, inter alia, the Public Finance Management Act, 1 

of 1999 (“the PFMA”) and the Public Service Act, 103 of 1994 (“the 

PSA”), read with the Policy, the applicant had to obtain the 
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permission of her supervisor.  

 

56. The applicant apologised for not having obtained the permission of 

her supervisor.   

 

57. Furthermore, the Commissioner and the applicant, a custodian 

of the Policy, at the arbitration made reference to the entire Policy 

and I submit that clause 12.3.77 finds application in this matter.  It 

reads as follows:  

 

“No principal or educator is benefitting in any manner i.e. 

directly or indirectly, from the subsidy system unless there is 

no alternative transport available or no one is prepared to 

render the service.  This declaration (unavailability of 

transport and transport provider) should always be in writing, 

authenticated by both the Principal, SGB and the school’s 

Circuit Manager and recorded for future reference.”   

 

58. It is clear that the Policy regulated every instance where an 

educator could benefit from the state subsidy to avoid corruption 

and abuse of the Scholar Transport Subsidy.  

 

                                                           
7
 Clause 12 regulates monitoring and control of the transport service 
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59. The Commissioner further considered the following material 

evidence before him8: 

 

59.1.   The Policy must be read with the memorandum issued by 

the Acting Director:  ESS and SSM, Ms Tyani that non-

compliance with the policy guidelines would result in 

disciplinary action being taken against the perpetrators;  

 

59.2.  The applicant was vigilant in seeing to it that school 

principals who benefitted from the transport system were 

removed since that was in contravention of the policy.  This 

vigilance should have extended to her when she appointed 

her husband but she was lax about it as it benefitted her; 

 

59.3.  The applicant occupied a position of trust;  

 

59.4.  As a transport co-ordinator, the applicant was the guardian 

and custodian of the transport policy;  

 

59.5.  The applicant wanted the Department to give her husband 

an opportunity to provide the service until he could submit 

                                                           
8
 Founding Affidavit - Annexure A (Arbitration Award) at paras 32 -33, paras 38-39 & paras 42-46 and 

para 48  
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a tender for the transport service;  

 

59.6.  The applicant’s husband was not on the Department’s 

database as a service provider;  

 

59.7.  It was common cause that the applicant did declare her 

business interest in her husband’s business;  

 

59.8.  The applicant never said that other service providers were 

not available;  and  

 

59.9.  The applicant explained that she awarded the contract to 

her husband to help him as he was unemployed.  This fits in 

with her charge that she misused her position and 

constitutes serious misconduct.  She was in a position of 

trust and abused the trust.  This contradicts her claim that 

the appointment of her husband as a service provider was 

as a result of an emergency which lasted for more than a 

month (about 4 months). 

 

60. I submit that the PFMA and the regulations promulgated thereanent 

are relevant.  The applicant was dealing with State funds and had to 

act within the confines of the law in this regard.  Her evidence was 
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that she did not know about this law and therefore cannot be held 

accountable for flouting it.  This cannot be accepted.  

 

61. Having considered the above, not only is the Policy relevant but so 

too is the provisions of the PFMA.      

 

F. The precise nature and scope of the National Government’s 

intervention in the Department of Education, Eastern Cape in 

terms of section 100 (1) of the Constitution of the Republic 

of South Africa, 1996 (“the Constitution”). 

 

62. The Department was placed under a section 100 intervention as 

envisaged by the Constitution of the Republic of South Africa, 1996 

(“the intervention”) as at April 2011.  

 

63. The reasons for the intervention were because the Department: 

 

63.1.  had not fulfilled its executive obligations in the delivery of 

school education; and 

 

63.2.  had compromised the rights of children to school education 

and to basic nutrition in schools. 
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64. The Department was dysfunctional and needed assistance to carry 

out even its core functions.  

 

65. The National Executive assumed responsibility to ensure that 

learners in the Eastern Cape had access to their rights to school 

education and basic nutrition in schools. 

 

66. The Department and the Executive Council of the Eastern Cape had 

to support and assist with the implementation of actions taken by 

the National Executive to ensure that the intervention protects the 

rights of children to school education and basic nutrition in schools. 

  

67. The Minister of Education, acting on behalf of the National 

Executive, was mandated take over all the statutory obligations and 

functions of provincial authorities including those regulated by the 

EEA.  The role of the first respondent was to support and assist the 

Minister of Education.   

 

68. Areas of intervention were identified and included inter alia, 

intervening to ensure: 

 

68.1.  the effective management of the subsidised scholar transport 

programme; 
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68.2.  the effectiveness and sustainability of the systems and 

operations relating to planning and accountability, budgeting 

and financial management, supply chain management and 

human resource capacity to ensure; and 

 

68.3.  the effective management of all other auxiliary services.    

 

69. The scholar transport programme was the subject of much abuse in 

the Province as is evident from this matter. 

 

70. The scope of the intervention included inter alia, to address 

decisively the operational, management, administrative and 

systemic challenges facing the Department in the providing a 

quality education. 

   

71. The respondents, during this period, did not act without the say-so 

of the Minister.   

 

72. The intervention by National Government in the affairs of the 

Department as at April 2011, resulted in a number of challenges 

arising for the Department, including having to deal with an ever 

increasing backlog of appeals.   
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73. A Labour Oversight Committee (“LOC”) was formed under the 

leadership of Mrs Sally Collett, an admitted advocate, to deal with 

the backlog. 

 

74. At this stage there were 102 Appeals which the LOC had to prepare 

for hearing.  At no stage was it apparent that the Department had 

abandoned any of the disciplinary proceedings.    

 

75. As a result of the Section 100 intervention, the finalisation of 

disciplinary appeals were delayed. 

 

G.   Conclusion: 

 

 

76. I summarise the above submissions as follows: 

 

76.1.  The dismissal is fair as there is a proper explanation for the 

delay in finalising the appeal and that it was finalised as soon 

as it could have been in the circumstances; 

 

76.2.  The applicant’s scholar transport duties were taken away 

from her as there was a breakdown of the trust relationship.  

At no stage were these duties given back to her and the 
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respondents never gave the applicant any inclination that 

they had abandoned the process;  

 

76.3.  On an interpretation of clause 11.2.1 of the Policy, read with 

clause 12.3.7 thereof, the applicant should have obtained the 

permission from her supervisor.  She apologised for not 

having done so and explained that her husband was 

unemployed and had a low self-esteem.  By awarding him 

the contract she was helping him (and herself); 

 

76.4.  The section 100 intervention did indeed impact on the 

Department and the finalisation of appeals.   

 

 

DATED AT PORT ELIZABETH ON THIS 11TH DAY OF JULY 2018 

            

        

          A RAWJEE 

       COUNSEL FOR RESPONDENTS 

 


