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I, the undersigned,  

 

MOGISVAREE MURUGAN GOVENDER, 

 

do hereby take oath and state that: 

 

1. I am a female Senior Assistant State Attorney, practising as such in 

the office of the State Attorney, Port Elizabeth situated at 29 Western 

Road, Central Port Elizabeth.  

 

2. The State Attorney, Port Elizabeth has represented the first and 

second respondents (jointly referred to hereinafter as “the 

respondents”) throughout this matter.  This file was allocated to me 

and I have acted as the instructing attorney at all relevant times.  I 

have dealt with this matter personally and therefore have personal 

knowledge about this matter.  

  

3. The facts deposed to herein are within my personal knowledge unless 

the contrary is stated or appears from the context, or are ascertained 

with reference to documents under my control or in my possession 

and I believe same to be true and correct. 
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4. I have read the Founding Affidavit deposed to by the applicant and 

respond thereto as set out herebelow.  To the extent that the 

allegations set out in the Founding Affidavit are inconsistent with 

what is set out herebelow they are denied as if specifically traversed.  

I will however first raise a point in limine before detailing the 

respondents’ case. I will then answer to the allegations set out in the 

Founding Affidavit filed by the applicant.  

 

Point in limine:  Jurisdiction 

 

5. The applicant has failed to raise a constitutional point in the court a 

quo, in the Labour Appeal Court and in this application.  

 

6. The applicant, in her founding affidavit has referred this matter to 

this Honourable Court as a court of appeal in a labour dispute, 

without raising a constitutional right.  

 

7. It is prudent to point out that, despite the applicant’s admission of 

committing an offence, this is the applicant’s third application for 

leave to appeal:  
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7.1. The first application for leave to appeal in the court a quo 

brought by Mike Randell Inc which was dismissed;  

 

7.2. The second application for leave to appeal in the Labour 

Appeal Court; and  

 

7.3. This current application for leave to appeal. 

 

8. The applicant has further not raised a point of public importance.   

 

9. I refer this Honourable Court to paragraph 15 of the applicant’s 

Founding Affidavit where she correctly sets out the issue before this 

Honourable Court and that is, that this application is as an appeal in 

a Section 145 review application.  

 

10. In the premises, I pray that the application be dismissed on this 

point alone.   
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Respondents’ Case 

 

11. The applicant was employed by the Department.  Her duties included 

managing the scholar transport programme for the Uitenhage 

district.   

 

12.  On 22 July 2010 the applicant was charged with 4 charges of 

misconduct relating to the applicant’s approval of Dikela Tours & 

Distribution Services (“Dikela Tours”) as a service provider on the 

scholar transport system.  

 

13. Dikela Tours is a company registered in the name of the applicant’s 

husband.  

 

14. On 30 March 2011 a disciplinary hearing commenced.  

 

15. On 19 April 2011, the applicant was found guilty of two counts of 

misconduct by the presiding officer.  The presiding officer based his 

finding on, inter alia, the fact that the applicant admitted that 

Dikela Tours was not listed as a service provider on the 

database of the scholar transport system and that the applicant had 

admitted to awarding her husband the contract to help him as 
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he was ill and needed to earn money.     

 

16. The applicant was advised of the sanction of dismissal on 1 August 

2011.   

 

17. At this stage it is prudent to point out that in April 2011, the 

Department was placed under a section 100 intervention as 

envisaged by the Constitution of the Republic of South Africa, 1996 

(“the intervention”) and could not make any administrative decisions 

from that date.    

 

18. The intervention by National Government in the affairs of the 

Department as at April 2011 resulted in a number of challenges 

arising for the Department, including having to deal with an ever 

increasing backlog of appeals.  

 

19. The Employment of Educators Act, 76 of 1998 (“the EEA”) does not 

prescribe a time period within which appeals must be finalised.  I 

submit that appeals must be heard within a reasonable time 

considering the circumstances.    
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20. The respondents did respond on 15 December 2013 indicating that 

the disciplinary process was not abandoned.    

 

21. A Labour Oversight Committee (“LOC”) was formed under the 

leadership of Mrs Sally Collett, an admitted advocate, to deal with 

the backlog.  

 

22. At this stage there were 102 Appeals which the LOC had to prepare 

for hearing.   

 

23. I submit that the delay in finalising the appeal is reasonable in the 

circumstances and does not render the Award unreasonable.    

 

24. I further submit that had it not been for the section 100 

intervention, the applicant’s appeal would have been heard sooner.   

 

25. The employment relationship has become intolerable because of the 

breakdown of trust between the applicant and the respondents and 

that reinstatement will not be an appropriate remedy in the 

circumstances.  This is evident from the fact that the applicant was 

moved to another position and the duties relating to scholar 

transport were taken away from her while the appeal was pending 
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as the Department did not trust her to carry out her duties.  

 

26. On 1 February 2014, the appeal was dismissed and the sanction of 

dismissal was upheld.  In terms of the provisions of the EEA, the 

appeal had to be finalised before the applicant could be dismissed. 

 

27. The applicant then referred the dispute to arbitration. 

   

28. The material evidence at the arbitration was, inter alia, that: 

 

28.1. Dikela Tours rendered services from May 2009 to August 

2009;  

 

28.2. the applicant was asked to explain how she awarded the 

contract to Dikela Tours;  

 

28.3. on 16 September 2009, the applicant, in a letter of 

explanation admitted that she awarded contract to her 

husband for his benefit and “in support of his ill-health 

because it was difficult for him to accept his fate of 

being unemployed.  He felt very sick and inferior to get 

money handouts from” her.  This letter was attached to the 

applicant’s Founding Affidavit in the review application and 
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marked as Annexure “E”.  The letter was also served as 

evidence at the arbitration.  I attach it hereto for ease of 

reference and mark it Annexure “MMG1”; 

 

28.4. the applicant, in this letter, further asked to be absolved 

from this act and “to be given a second chance until the 

tender comes out for him to bid for another school and 

be able to continue and live a fulfilled life.”  

 

28.5. The applicant was aware that her actions were 

unlawful.  This is evidenced by the fact that in 2008, the 

applicant had removed people from the system because 

they were employees and officials of the Department 

who could not be beneficiaries of the scholar transport 

system in terms of the policy;  

 

28.6. the applicant’s husband was not registered as a service 

provider on the scholar transport database;  

 

28.7. there were other suppliers on the database that the applicant 

could have appointed;  
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28.8. the applicant’s husband wrongfully and unlawfully 

received almost R400 000,00 for the services he rendered 

unlawfully;  

 

28.9. the applicant admitted that she benefitted from this indirectly;

  

28.10. the duties regarding scholar transport were removed from the 

applicant after she was found guilty at the disciplinary hearing 

pending the outcome of her appeal as the relationship of trust 

had completely broken down;  

 

28.11. the applicant was legally represented at all relevant times;  

 

28.12. the applicant was not prejudiced by the delay in finalising the 

appeal.  In fact it was the Department that was prejudiced as 

it had to continue paying the applicant’s remuneration despite 

the fact that the applicant stopped performing the tasks 

related to the scholar transport system.  The department had 

to further continue with the employment relationship despite 

 the breakdown in the trust relationship.    

 

29. I submit that the fourth respondent had correctly found that: 
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29.1. there is no time period prescribed for the finalisation of an 

appeal hearing in the EEA; and  

 

29.2.  the appeal was finalised within a reasonable time in the 

circumstances. 

 

30. I submit that on consideration of the evidence detailed above, the 

fourth respondent’s finding that the sanction of dismissal was fair is 

a reasonable decision.  

 

31. I now turn to deal with the averments made by the applicant in her 

affidavit only insofar as it is necessary to do so.  Where I do not 

deal with a specific averment it must be read to be specifically 

denied, save to the extent to which it is inconsistent with what is 

stated in the paragraphs above.      

 

 

Ad applicant’s founding affidavit 

 

32. Ad paragraphs 1 to 3: 

 

Save to deny that the facts contained herein are true and correct, 

the further content hereof is admitted.  
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33. Ad paragraphs 10 to 12.3:  

 

33.1. The content hereof is denied.  As is evident from the relief 

sought in the Notice of Motion, the applicant is seeking to use 

this Honourable Court as an appeal court in a labour dispute. 

  

33.2.  In the matter of Sidumo v Rustenburg Platinum Mines 

and Others1 this Honourable Court has enunciated the 

reasonableness test in respect of arbitration awards.  This test 

involves the reviewing court examining the merits of the case 

as a whole and determining whether, in the light of the issue 

raised by the dispute under arbitration, the outcome reached 

by the arbitrator was one that could be reasonably reached 

based on the evidence and all the circumstances of the case 

placed before the him.  Section 23 and section 39(2) of the 

Constitution therefore find no application in this matter.    

 

33.3. The decision of the third respondent is a reasonable decision. 

 

33.4. The applicant has failed to raise a constitutional point in this 

matter.  I refer to the point in limine above in this regard. 

                                                           
1
 [2007] 12 BLLR 1097  
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34. Ad paragraphs 17 to 17.4:  

 

34.1. The content hereof is denied.    

 

34.2. The applicant admitted to wrongdoing in respect of the letter 

attached hereto and marked “MMG1”.   

 

35. Ad paragraphs 30 to 37, 42 to 45:  

 

35.1. The content hereof is denied.  

 

35.2. The permission of the HOD was not the sole reason for the 

arbitrator’s decision.   Material evidence was that she 

admitted to committing misconduct and benefitted from this.  

I refer to annexure “MMG1” in this regard.  

 

36. Ad paragraphs 38 and 39:   

 

36.1. The content hereof is denied.    

 

36.2. The applicant continued to use the services of Dikela Tours for 

about four months and not in respect of the case of an 
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emergency.  Dikela Tours was not registered and the applicant 

should have appointed a regional supplier.  

 

37. Ad paragraph 48:  

 

37.1.  The content hereof is denied.  

 

37.2. Dikela Tours is not a registered service provider.  Therefore 

the application was unlawful.  

 

38. Ad paragraph 61:  

 

38.1. The content hereof is denied.  

 

38.2. The relationship of trust has irretrievably broken down. 

 

39. Ad paragraph 70:  

 

39.1. The content hereof is denied.    

 

39.2. The applicant could have appointed any of the other 

registered suppliers already on the database.  Her reason for 
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appointing Dikela is expressed in the letter attached hereto 

marked Annexure “MMG 1.” 

40. Ad paragraphs 79 to 82:  

 

40.1. The content hereof is denied.  

 

40.2. The applicant has failed to explain the delay in any detail.  No 

particularity is provided as to dates when events took place 

save for bold averments made by the applicant.   

 

40.3. There are no confirmatory affidavits filed confirming the 

applicant’s averments.   

 

41. Ad paragraph 83: 

 

I deny that the applicant enjoys any prospects of success and 

therefore this Honourable Court should not grant the condonation 

sought.  I refer to what is set out in the respondents’ case in this 

regard. 
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42. Ad paragraph 86: 

 

42.1. I deny that this application raises important legal issues.  

This Honourable Court has already enunciated on the test on 

reviews as detailed above.  

 

42.2. The applicant has correctly crystallised the issue – she is 

asking this Honourable Court to sit as a court of appeal in a 

review application where she has not raised any 

constitutional point.   

 

WHEREFORE I pray that the application be dismissed with costs.  

 

 

 

________________________________ 

MOGISVAREE MURUGAN GOVENDER 
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I certify that the deponent has acknowledged that she knows and 

understands the contents of this affidavit, which was signed and sworn 

to in front of me at PORT ELIZABETH on this        day of MARCH 

2018.  In administering the oath, the requirements of Regulation R1258 

dated 21st July 1972, as amended, were satisfied. 

 

 

 

 _____________________________ 

 COMMISSIONER OF OATHS 


