
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

 

CC CASE NO:   

LAC CASE NO:  PA8/17   

LC CASE NO:  PR235/14 

 

In the matter between: 

 

THANDIWE CYNTHIA STOKWE       Applicant 

 

and 

 

THE MEC, DEPARTMENT OF EDUCATION,  

EASTERN CAPE               First Respondent 

 

THE HEAD OF DEPARTMENT, DEPARTMENT OF 

EDUCATION, EASTERN CAPE       Second Respondent 

 

THE EDUCATION LABOUR RELATIONS COUNCIL        Third Respondent 

 

THANDO QOTOYI           Fourth Respondent  

 

 

FIRST AND SECOND RESPONDENTS’ CONDONATION AFFIDAVIT 
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I, the undersigned,  

 

MOGISVAREE MURUGAN GOVENDER, 

 

do hereby take oath and state that: 

 

 

1. I am a female Senior Assistant State Attorney, practicing as such in 

the office of the State Attorney, Port Elizabeth situated at 29 Western 

Road, Central Port Elizabeth.  

 

2. The State Attorney, Port Elizabeth has represented the first and 

second respondents (jointly referred to hereinafter as “the 

respondents”) throughout this matter.  This file was allocated to me 

and I have acted as the instructing attorney at all relevant times.  I 

have dealt with this matter personally and therefore have personal 

knowledge about this matter.  

 

3. I have deposed to the answering affidavit filed on behalf of the 

respondents in this application.  As the instructing attorney I am duly 
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authorised to bring this application for condonation on behalf of the 

respondents. 

 

4. The facts deposed to herein are within my personal knowledge unless 

the contrary is stated or appears from the context, or are ascertained 

with reference to documents under my control or in my possession 

and I believe same to be true and correct. 

 

5. The applicant served this application on the State Attorneys’ Office in 

Johannesburg on or about 12 February 2018.  This is apparent from 

the applicant’s Notice of Application for Leave to Appeal.   

 

6. The applicant should have served the application on the Port Elizabeth 

Office.  There are more than 9 offices of the State Attorney in the 

country and each office deals with hundreds of matters.  The 

applicant’s instructing attorneys should have had the details of our 

office from the papers.   

 

7. The State Attorneys’ Office, Johannesburg did not have this file on 

record as it is not the attorneys of record in the matter. 
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8. I interpose to mention that if the State Attorney, Port Elizabeth had 

received the application on 12 February 2018, our Notice of Opposition 

together with the grounds of opposition should have been filed on 26 

February 2018.  We are filing this application 23 days out of time.  If 

this Honourable Court accepts that our office only received the 

application on 22 February 2018 our opposing papers are 16 days late.  

I have not willfully filed the opposing papers late and did not intend to 

disrespect the Rule 19(4)(a) of this Honourable Court. 

 

9. After some investigation by the Johannesburg office, the application 

was forwarded to our office on or about 22 February 2018 – 1 court 

day before our opposing papers were due.   

 

10. It is prudent to point out that the matter has a long history which 

includes three applications for leave to appeal.  I had appointed 

counsel from the outset. 

 

11. I forwarded the application to counsel, Adv Anusha Rawjee, on          

23 February 2018.   Adv Rawjee had returned to work after an illness 

which had lasted for two months and she had not as yet fully 

recovered. 
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12. On 7 March 2018, 6 days later, Adv Rawjee advised that it would be in 

the respondents’ best interests that I ask the applicant’s attorneys for 

proof of power of attorney as there was no Notice of Withdrawal of the 

applicant’s first set of attorneys, Randell and Associates.  Adv Rawjee 

also telephonically advised that I raise the issue of service of the 

application on the wrong offices with the applicant’s attorneys.   I point 

out that the third and fourth respondents have not been served with 

this application as it was also incorrectly served on our Johannesburg 

Office. 

 

13. I considered Adv Rawjee’s advices.  I did not want to be technical 

about service as we were now in possession of the application and 

considered the unnecessary expense the applicant would have to go 

incur if such a point was raised.  For this reason I instructed           

Adv Rawjee to draft opposing papers on 9 March 2018 and informed 

her that I would not be raising the issue of service.  From an equity 

point, Adv Rawjee agreed.   

 

14. Adv Rawjee prepared opposing papers on 15 March 2018, 13 days 

after having received the application.     
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15. There was an important letter, Annexure “E” to the applicant’s 

Founding Affidavit in the review application.  I had to obtain this letter 

from my files as Adv Rawjee did not have a copy of the letter. 

 

16. I was attending consultations and meetings out of office on 16 March 

2018 and from 19 March 2018 until 23 March 2018.  The first time I 

could attend to same was on 26 March 2018.   

 

17. I forwarded the opposing papers to our Johannesburg office on         

27 March 2018.  I was advised on 28 March 2018 that a condonation 

application needed to be filed with the opposing papers.  I briefed 

counsel to draft same on 29 March 2018. 

 

18. 30 March 2018 was Good Friday and 2 April 2018 was Easter Monday.  

I received the condonation application on 4 April 2018. 

 

19. I submit the delay of 23 days (or 16 days if this Honourable Court 

accepts that we only received the application on 23 February 2018) is 

not extensive.  There has been no willful intent to disregard this 

Honourable Court’s rules.  The respondents enjoy strong prospects of 

successfully opposing this application for leave to appeal.  I make 

reference to the letter from the applicant in which she admitted guilt 
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which she had attached to her Founding Affidavit as Annexure “E” 

hereto and mark it Annexure “A.”  

 

20. In the premises I humbly apologise for the late filing of this application 

and respectfully request the condonation of such non-compliance from 

this Honourable Court in the circumstances. 

 

 

 

________________________________ 

MOGISVAREE MURUGAN GOVENDER 

 

 

I certify that the deponent has acknowledged that she knows and 

understands the contents of this affidavit which was sworn to and signed 

before me at PORT ELIZABETH on this         day of April 2018, the 

Regulations prescribed by Government Notice No. R1258 of 21 July 1972, 

as amended, having been complied with. 

 

            
            

       ___________________________ 
      

       COMMISSIONER OF OATHS 
 


