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INTRODUCTION 

I, the undersigned,  

THANDIWE CYNTHIA STOKWE 

Do hereby make oath and say: 

1 I am an adult unemployed female and the applicant in this matter.  

2 As the applicant in the Labour Court review proceedings, which form the 

subject matter of this application for leave to appeal I am authorised to both 

bring this application and to depose to this affidavit.  

3 The facts contained herein fall within my personal knowledge and are true and 

correct, unless where otherwise stated or where contrary appears from the 

context.   

4 To the extent that I rely on submissions of a legal nature, I do so on the advice 

of my lawyers, which advice I accept as correct.   

PARTIES 

5 I am the applicant in this application.  I bring this application in personal 

capacity as an erstwhile employee of the first and second respondents.  I am 

an unemployed female currently residing at 2 Ngcangca Crescent, 

KwaMagxaki, Port Elizabeth.   
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6 The first respondent MEC: Department of Education, Eastern Cape, Mr M 

Makapula.  He is cited in this application in his official capacity as the executive 

authority of the provincial Department of Education and as the official who on 1 

February 2014 dismissed my internal appeal against the Department’s finding 

that I was guilty of misconduct and had to be dismissed. The MEC is based at 

the offices of the provincial Department of Education at the Steve Vukile 

Education Complex Zone 6, Zwelitsha Port Elizabeth.  

7 The second respondent is the Head of Department of the provincial Department 

of Education.  She is cited in these proceedings in her capacity as the 

operational figure responsible for the day to day administration of the 

Department, in terms of the relevant provisions of the Employment of Educators 

Act, 76 of 1998.  Her offices are located at the Department itself, namely Steve 

Vukile Education Complex Zone 6, Zwelitsha Port Elizabeth.  

8 The third respondent is the Education Labour Relations Council, a Bargaining 

Council established under the relevant provisions of the Labour Relations Act, 

66 of 1995 (“the LRA”), serving the public education sector with its head office 

and principal place of business at 261 West Avenue, Centurion, Pretoria.  The 

third respondent is cited in its capacity as the Bargaining Council under whose 

auspices the impugned award of 20 August 2014 was issued.  

9 The fourth respondent is Thando Qotoyi, a panellist of the third respondent who 

is for the purposes of these proceedings based at its offices.  The third 

respondent is cited in his official capacity as the panellist who delivered the 
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impugned award of 20 August 2014 (attached as Annexure “A” to “TCS1”), 

which award formed the subject matter of my unsuccessful review application.  

THE CONSTITUTIONAL ISSUE TO BE DETERMINED 

10 The issue before this Court concerns the proper approach that the 

Commissioner should have adopted when he decided that my dismissal was 

lawful.  I am advised that because the Commissioner who determined my 

arbitration exercised a public power she was constrained by the Constitution in 

deciding whether my dismissal was lawful or not.  Specifically, she ought to 

have had regard to section 23 of the Constitution, and it is ultimately this 

constraint that informed the basis of my review in the Labour Court, that there 

was a gross irregularity in the conduct of the proceedings.   

11 I am advised further that the question whether the Commissioner acted 

reasonably must be interpreted in the light of section 23 because this is the 

interpretive injunction of section 39(2) of the Constitution that “[w]hen 

interpreting any legislation, and when developing the common law or customary 

law, every court, tribunal or forum must promote the spirit, purport and objects 

of the Bill of Rights”.  This much is required in the LRA because section 3 

records that any person applying the Act must give effect to its primary objects 

in compliance with the Constitution.   

12 Ultimately, I am advised that the test to be applied by the Commissioner is one 

of fairness and I approach this Court because the Commissioner acted unfairly 

in the following material respects: 



6 

12.1 First, she failed to interpret the provisions of the Transport Policy in a 

manner that complied with section 39(2) of the Constitution; 

12.2 Second, she failed to have regard to the fact that there was an 

unreasonable delay in the determination of my appeal and that during 

this period, notwithstanding the finding of guilt against me, I was still 

employed by the Department of Education.  

12.3 Third, the sanction of dismissal imposed by the Commissioner was too 

harsh.   

13 Thus, the question whether I was properly dismissed turns on whether the 

finding of the Commissioner was fair and whether the Labour Court correctly 

upheld the arbitration award.   

14 I submit for the reasons set out in this affidavit that if the Labour Court had 

interpreted the Transport Policy, as well the Disciplinary Code in accordance 

with the provisions of section 39(2) that then the Labour Court could not have 

reached the outcome that the award of the Commissioner was reasonable.  

The only fair and reasonable conclusion that the Commissioner could have 

reached was that my dismissal was unfair.   

15 Therefore, this appeal concerns one crisp issue, namely whether when regard 

is had to the provisions of section 39(2) the Labour Court correctly upheld the 

arbitration award of the fourth respondent when it found that the award “falls 

within the bounds of reasonableness and there are, therefore, no grounds to 

have it reviewed and set aside”.   
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16 There were in fact several grounds on which the award fell to be set aside.  

These included: 

16.1 as a ground, and that ground was that the policy was not interpreted 

within the normative framework of the Constitution, in a manner that 

would give effect to my employment rights.   

17 The Labour Court’s finding culminated from its reasoning that: 

17.1 I misused my position to promote my husband’s interests.  The Labour 

Court found that the misuse arose from the fact that I had conceded 

breaching the scholar transport policy by awarding a scholar transport 

contract to my unemployed husband.  But as I show in this application, 

when regard is had to the proper interpretation of the policy, I did not 

breach its terms.   

17.2 There was no support from the evidence tendered for my submissions 

that the fourth respondent misunderstood the scholar transport 

regulations.  

17.3 I conceded, and was aware, that I was acting in breach of the scholar 

transport policy and that when I made this concession I was well aware 

of the gravity of my misconduct and its consequences.   

17.4 It was irrelevant to the question of sanction that I had been employed 

for two years after I was found guilty of the alleged misconduct, 

because the question whether the employment relationship had broken 
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down could be answered with reference to the nature of the offence I 

committed.   

18 The grounds for review for arbitration awards are stipulated in section 145 of 

the Labour Relations Act, 66 of 1995 (“the LRA”). Section 145(2)(a) provides: 

“(2) A defect referred to in subsection (1), means- 

(a) that the commissioner- 

(i)  committed misconduct in relation to the duties of the 
commissioner as an arbitrator; 

(ii)  committed a gross irregularity in the conduct of the 
arbitration proceedings; or 

(iii)  exceeded the commissioner's powers; or 

(b) that an award has been improperly obtained. 

19 I issued my review application in terms of section 145 of the LRA, which I am 

advised is suffused with the constitutional standard of “reasonableness”.   

Therefore, I am told that the prevailing jurisprudence and the standard whether 

the Labour Court ought to have upheld the fourth respondent’s award is 

whether the decision reached by the commissioner was one that a reasonable 

decision maker could not reach.   

20 I am advised further that the review test and standard set by this Court is one 

based on a comparison by a review court of the totality of the evidence that was 

before the arbitrator as well as the issues that the arbitrator was required to 

determine, to the outcome the arbitrator arrived at, in order to ascertain if the 

outcome arrived at is reasonable.  This test, I am advised, does not depend 

solely upon the reasons that the Commissioner gives for the decision, but also 

to other reasons upon which the commissioner did not rely to support his or her 
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decision or finding but which can render the decision reasonable or 

unreasonable can be taken into account. This would clearly be the case, I am 

told, where the commissioner gives reasons A, B and C in his or her award but, 

when one looks at the evidence and other material that was legitimately before 

him or her, one finds that there were reasons D, E and F upon which he did not 

rely but could have relied which are enough to sustain the decision.   

21 This is precisely what happened in my matter and it is my humble submission 

that the question whether I am granted leave to appeal to this Honourable 

Court and whether the fourth respondent’s award was reasonable must be 

determined objectively with due regard to all the evidence that was before the 

Commissioner and what the issues were that were before him or her.   

22 It is my case that the Commissioner ignored material evidence, and the review 

court in considering this material evidence so ignored together with the case as 

a whole ought to have arrived at two decisions.  First, that I was not guilty of 

misconduct and second, to the extent that this finding may have been correct 

the sanction imposed was too harsh and consequently, unlawful.   

23 In short, the award of the fourth respondent ought to have been set aside by 

the Labour Court because the defects therein fell within one of the grounds in 

section 145(2)(a) of the LRA because fourth respondent arrived at an 

unreasonable result because his finding was based on a material error of fact 

on the question whether I needed the consent of the Head of Department to 

appoint my spouse as a service provider.  Further when regard is had to the 

weight and relevance of certain facts that were ignored by the arbitrator, their 
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effect is to render the arbitration award unreasonable and the dismissal of my 

application for leave to appeal incorrect.  

SYNOPSIS OF THE APPEAL TO THIS COURT 

The Labour Court erred in finding that the employer had refuted the allegations 

of undue delay  

24 The totality of the evidence demonstrated that I challenged on review the 

following material findings: 

24.1 That the procedure adopted in respect of my dismissal was not only 

tainted by my employer’s undue delay in finalising my appeal, but that 

the delay of almost three years implied that my employer had in fact 

abandoned its right to discipline me.  It will be recalled that I was 

purportedly dismissed on 22 June 2011.  I appealed the finding and the 

outcome of the appeal confirming my dismissal was only delivered 

some three years later on 1 February 2014.  I argued at the arbitration 

that the delay constituted a waiver of the disciplinary process on the 

part of my employer and the fourth respondent held that this was not the 

case because: 

“….in determining whether the respondent had waived its right to 
discipline the applicant, regard must be had to the fact that the 
employment relationship is one based on trust and confidence.  This 
is a prerequisite for good governance.  Where an employee is found 
guilty of a serious form of misconduct, to expect the employer to 
retain that employee in its service would not be ideal”.  

24.2  However, this is not the test for establishing a waiver on the part of an 

employer.  I am advised that whilst a delay, even an undue delay, does 
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not necessarily give rise to a waiver, an employer must provide a proper 

explanation for the delay.  In the absence of such an explanation then, 

as I submitted in my founding papers before the Labour Court1 

(attached hereto as “TCS1”) “the employer may be estopped from 

dismissing the employee”.  The test is one of fairness and whether the 

employer has created the impression that it has condoned the conduct 

of the employee and the delay gives rise to the inference that the 

employment relationship has not been rendered intolerable.   

24.3 In my case no explanation was provided for the delay in the Bargaining 

Council.  At the Labour Court, the employer contended simply that the 

delay “resulted from the national government’s intervention in the affairs 

of the second respondent”.2  Without examining whether this was 

indeed a proper explanation, the Labour Court found simply the 

allegation of an undue delay was successfully refuted by my employer.3   

24.4 But this was not the case.  There was no finding on the facts as to the 

nature of the intervention by national government in the affairs of my 

employer and this intervention led specifically to the delay in the 

finalisation of my appeal.  In short there was no proper explanation that 

spoke to the root cause of the delay and its peculiar impact on my 

disciplinary proceedings.  In the absence of such an assessment, I 

submit, with respect, that the Labour Court, erred when it ruled that my 

employer had refuted the allegation of an undue delay.   

                                                

1
 At para 47 

2
 Page 5 para 7 of the Labour Court judgment 

3
 Id at para 8 
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24.5  I submit, with respect that my employer in delaying almost three years 

in finalising my disciplinary hearing created the impression that it 

condoned the misgiving I was found guilty of when I was removed from 

all scholar transport duties and continued rendering a service.   

Therefore, given my 20 years of service, with a clean disciplinary 

record, I laboured under the reasonable apprehension that my employer 

chose to deal with the charges against me by removing me from scholar 

patrol duties and that no other action was pending against me and the 

appeal itself was an internal process that simply followed the finding of 

guilt.   

24.6 It is my humble submission therefore that a proper explanation for the 

delay was sorely needed.  I say this because prior to being dismissed I 

had given my employer 20 years of exemplary service with a clean 

disciplinary record, barring the one charge that I had been found guilty 

of.  Not only was my dismissal heavy handed, but it came after three 

more years of service [without suspension], even after I was found guilty 

of the charges against me.  To my shock, what on the facts was clearly 

an abandoned disciplinary process, was resuscitated without 

explanation when on 1 February 2014, I was dismissed.   

24.7 Thus, I did not simply “criticise the arbitrator for overlooking the 

respondent’s inordinate delay in finalising the disciplinary process”4, as 

found by the Labour Court.  My submissions were more substantial.  I 

asked for the very decision culminating in my dismissal to be declared 

                                                

4
 Id at para 5 
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unlawful.  The Labour Court, with respect, erred when it found first that 

an explanation had been proffered for the delay and second that the 

explanation refuted the allegation of an undue delay.   

The Labour Court erred in ruling that the arbitrator did not misunderstand the 

policy provisions and there was a material contradiction in the judgment 

25 Insofar as the substance of the award is concerned, the arbitrator found that in 

2009, whilst my supervisor was on sick leave, I approved a contract for the 

appointment of a company, Dikela Tours and Distribution Services, owned by 

my husband to transport scholars at Palmiet Rivier Primary School.  In doing 

so, I was guided by the provisions of the Revised Policy Guidelines for Scholar 

Transport (“the Policy Guidelines”).  In terms of Clause 11.2.1 of the Policy 

Guidelines: 

“Any governmental/departmental officer may sign a contract as 
transport provider, as long as he/she declares his/her status and 
also obtain permission to trade with Government from his/her Head 
of Department.  

26 The Policy Guidelines are attached as Annexure “C” to “TCS1”. 

27 The fourth respondent found that this clause set out “the path to follow when 

dealing with a service provider in which the applicant had an interest in”.5  He 

found further that I was aware of this rule and had acquainted myself fully with 

these Guidelines and that what fell to be determined was whether I “followed 

the policy to the letter”.6 

                                                

5
 Arbitration Award Page 9 para 29 

6
 Id 



14 

28 After ruling that Clause 11.2.1 applied to me the arbitrator found that: 

“[31] According to this clause a governmental official is allowed to 
sign a contract as a transport provider.  However, he or she must do 
two things.  First, she or he has to declare his or her business 
interest and then obtain permission from his or her Head of 
Department.  It has been argued by the respondent that she 
disclosed her interest in the business of her husband……. That is 
absolutely true.  However, this is not the end of the story.  The Policy 
Guidelines further require that a governmental official with a 
business interest must not only disclose her interest, but also obtain 
permission from his or her Head of Department.  No evidence was 
submitted that such evidence was obtained”.  

29 As a result of the finding that I did not get permission from my Head of 

Department for the appointment of Dikela, the arbitrator went on to find that: 

“[46] That Ms Stokwe disclosed her interest is not in dispute.  Copies 
of the declaration forms were submitted as evidence.  However, 
there was no proof of permission from her Head of Department…. 
Throughout the period she never made an effort to get permission 
from the Head of Department…. This invariably fits in with the 
charge that she misused her position as the co-ordinator to promote 
her husband’s interest as well as her own”. 

30 Thus, the Commissioner found that it was not against the Transport Policy for 

me to trade with the Department, but such a contract was subject to the 

condition that I obtain permission from my Head of Department.   

31 But the Labour Court, correctly so, accepted my interpretation of the policy 

framework, that such permission was not needed because when clause 11.2.1 

was read together with Clause 12.3.7 of the Policy, such consent was required 

where I personally was seeking to render transport services to the Department.  

The Court held that: 

“[14] The arbitrator erred in finding that the scholar transport policy 
required the applicant to obtain the Head of Department’s authority 
before using her husband’s business for scholar transport”. 
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32 The Labour Court judgment is attached hereto as “TCS2”. 

33 The Labour Court did not upset the ruling of the Commissioner that the terms of 

the Transport Policy were such that I could trade with the Department, subject 

to conditions.  In addition, the Labour Court went on to set aside the ruling that I 

required permission and held that this was incorrect.  Therefore, I submit, with 

respect that the Court erred when it found that this “error [that I required 

permission] did not render the award unreasonable because the arbitrator’s 

decision that the applicant’s dismissal was substantively fair because she 

committed grave misconduct which warranted dismissal by benefitting from her 

husband’s scholar transport contract is reasonable”.   

34 By ruling that such permission was not required, the Labour Court accepted the 

contention at paragraph 35 of my founding papers that all that was required of 

me was to make the declarations, which it is it common cause I did and that the 

arbitrator misunderstood the regulatory provisions.   

35 First, on a proper interpretation of the policy that accords with section 39(2) I 

am not prevented from trading with the department.  I must simply declare such 

trade, as stipulated by clause 11.2.1.  When I made the declarations on the 

appointment of my husband’s company, I disclosed the benefit.   

36 A proper interpretation of the policy is thus makes provision for benefit and 

attaches conditions to it. One of those conditions is that I was required to 

disclose the benefit.   
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37 So, on a proper constitutional interpretation of the policy, I did not breach it. I 

say this for two reasons.  First, the policy does not prohibit the grant of the 

contract to my husband.  It requires only that I disclose my decision to my 

supervisor.  As I have said, I did so.   

38 Furthermore, I did not misuse my position.  I declared it.  I also placed on 

record at the ELRC and at the Labour Court the reasons that motivated the 

grant of the award.  It was that I was faced with an emergency situation where 

the contractor had withdrawn on less than 24 hours’ notice and there was no 

available transport for learners with special needs.  I had no other choice.  I 

placed on record also that my husband’s services were only used until such 

time as a new contractor was appointed and, the Department itself 

acknowledges that the service invoiced for was rendered.   

39 In other words, other than the fact that the appointed service provider was my 

husband, there was no irregularity in service rendered and the payment 

tendered for that service.  In short, there was no dishonesty on my part.  This is 

reflected in the explanation I tendered on the circumstances that gave rise to 

the need to appoint my husband.  This demonstrates that I did not misuse my 

position in the Department and was not guilty of any misconduct. 

40 With respect, the Labour Court erred in not setting aside the finding by the 

arbitrator that I had not complied with the Transport Policy and misused my 

position in the Department.  Clause 12.3.7 of the Policy Guidelines provide:  

 “No principal or educator is benefitting in any manner i.e. directly or 
indirectly, from the subsidy system unless there is no alternative 
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transport available or no one is prepared to render the service.  This 
declaration (unavailability of transport and transport provider) should 
always be in writing, authenticated by both the Principal, SGB and 
the school’s Circuit Manager and recorded for future reference”.  

41 Had the Court interpreted the policy in this fashion, it would have set aside the 

award of arbitrator.   

42 The judgement of the Labour Court, is with respect wrong also because it 

contains a material contradiction in relation to the arguments on the regulatory 

framework.  The misunderstanding of the regulatory provisions relates to one 

issue only, namely whether I needed permission from the Head of Department 

to appoint my husband.  Once the Labour Court held that the arbitrator was 

wrong on this score and that I did not need such permission, it was not open to 

the Court to rule, as it did, that “the applicant’s submission that the arbitrator 

misunderstood the regulations is not supported by the evidence tendered at 

arbitration”.7  The contradiction is palpable.  The Court held on the one hand 

that the arbitrator was correct and understood the regulatory provisions and on 

the other that he was incorrect when he ruled that I required consent to appoint 

my husband.   

43 Further, once the Court found that I did not need permission from the Head of 

Department, it could not have ruled that the award was reasonable because the 

award’s entire premise why I was found guilty on charge 4 is that I did not get 

permission from my Head of Department.   

                                                

7
 Para 11 of the Labour Court judgment 
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44 With the permission element negated and it being common cause that I had 

made the necessary declarations, and that I am entitled to trade with the 

Department, a proper interpretation of the Transport Policy, clearly 

demonstrates that I was not in breach thereof.   

45 The Labour Court thus erred when it found that the award was reasonable 

because the arbitrator correctly found that I had committed grave misconduct.  

The misconduct was the alleged failure to get permission and the Labour Court 

held that I did not need permission.  Once this finding was made the court 

misdirected itself when it ruled that the award was reasonable.   

The Labour Court erred in ruling that I misused my position to promote my 

husband’s interests 

46 The Labour Court erred when it upheld the finding of the arbitrator that I had 

misused my position to promote my husband’s interests because I had 

conceded that I had breached the policy by awarding a contract to my 

husband.8 

47 The error occurred on two levels.  First, I did not breach the policy and second, 

no such concession was made.   

48 The policy, as reflected in Clause 11.2.1 and 12.3.7 does not outlaw the 

appointment of my husband as a service provider.  It simply renders such 

appointment subject to me making the necessary declarations.  It is common 

                                                

8
 Para 10 of the judgment 
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cause that the declaration was made.  It is further correct, as held by the 

Labour Court that I did not need consent for the appointment.  Therefore, on a 

proper interpretation of the provisions of the policy, I was allowed to appoint my 

husband, provided I complied with conditions of disclosure, which I did.   

49 I conceded only having appointed my husband.  I did not concede that such 

appointment amounted to a breach of the policy. In fact, I went on to explain the 

circumstances that led to his appointment.  I explained that he was appointed 

on an emergency basis, for a four-month period and only until such time as a 

tender would be issued for the appointment of a new service provider.  The 

arbitrator found that this explanation was not sufficient because the contract 

was rolled out to my husband for more than a month, and during this period I 

did not make an effort to get permission from the Head of the Department.9  

Again, the breach of the policy and the alleged misuse of my position turned on 

the element of departmental consent.  When this was negated by the Labour 

Court, it should have ruled that because I declared my interests, I did not 

breach the policy and my dismissal was unlawful. 

Sanction 

50 The Labour Court erred in finding that my continued employment for two years 

after I was found guilty of misconduct was irrelevant to the question of sanction.   

51 I am advised that insofar as the question of the appropriate sanction is 

concerned, it is the commissioner’s sense of fairness and not that of the 

                                                

9
 Para 46 of the judgment 
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employer that matters.  Furthermore, in Sidumo, this Court expressed itself as 

follows regarding what is expected of the Commissioner when considering the 

fairness or otherwise of the sanction:  

‘In approaching the dismissal dispute impartially, a commissioner will 

take into account the totality of circumstances. He or she will 

necessarily take into account the importance of the rule that had been 

breached. The commissioner must of course consider the reason the 

employer imposed the sanction of dismissal, as he or she must take 

into account the basis of the employee's challenge to the dismissal. 

There are other factors that will require consideration. For example, the 

harm caused by the employee's conduct, whether additional training 

and instruction may result in the employee not repeating the 

misconduct, the effect of dismissal on the employee and his or her 

long-service record. This is not an exhaustive list.’4  

52 In addition, section 138(6) of the LRA enjoins commissioners to take into 

account any code of good practice issued by National Economic Development 

and Labour Council (NEDLAC) or guidelines published by the CCMA in 

accordance with the provisions of the LRA that is relevant to the matter being 

arbitrated. In the same vein, section 188(2) of the LRA decrees that any person 

considering whether the reason for dismissal is a fair reason or whether the 

dismissal was effected in accordance with a fair procedure must take into 

account any relevant code of good practice issued in terms of the LRA. The 

section makes specific reference to Schedule 8, the Code of Good Practice: 

Dismissal (‘the Code”).  

53 Item 3(3) of the Code provides inter alia, that:  
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‘Repeated misconduct will warrant warnings, which themselves may 
be graded according to degrees of severity. More serious 
infringements or repeated misconduct may call for a final warning or 
other action short of dismissal. Dismissal should be reserved for 
cases of serious misconduct or repeated offences’.  

54 Item 3(4) of the Code provides that dismissal is not appropriate for a first 

offence, except in cases of serious misconduct that renders a continued 

employment relationship intolerable. Serious misconducts that the Code 

considers to be of such a nature to attract dismissal include, gross dishonesty, 

wilful damage to the property of the employer, wilful endangering of the safety 

of others, physical assault on the employer, a fellow employee, client or 

customer and gross insubordination. Each case however, should be considered 

on its unique circumstances.  

55 When deciding whether dismissal is the appropriate sanction, item 3(5) of the 

Code states that:  

‘When deciding whether or not to impose the penalty of dismissal, 
the employer should in addition to the gravity of the misconduct 
consider factors such as the employee’s circumstances (including 
length of service, previous disciplinary record and personal 
circumstances), the nature of the job and the circumstances of the 
infringement itself.”  

56 Finally, item 3(6) stipulates that the employer should apply the penalty of 

dismissal consistently with the way in which it has been applied to the same 

and other employees in the past, and consistently as between two or more 

employees who participate in the misconduct under consideration. 

57 In my case the Commissioner found that I had not complied with the policy 

because I had appointed my husband without the consent of the Head of 
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Department and further, that he was not on the supplier database.  However, 

he dismissed the totality of the circumstances that I appointed my husband in 

an emergency and only until such time as the tender for a new service provider 

would be rolled out.  He also did not consider the fact that I had been employed 

for twenty years, that this was my first offence and that even after the finding of 

guilt I continued to work for my employer.   

58 Furthermore, he did not consider the fact that my husband’s company in fact 

rendered a service to the department and that the Department did not suffer 

any harm on his appointment.  He did not consider the fact also that I declared 

my interests in the relevant internal departmental documentation, so there was 

no dishonesty on my part.   

59 In fact, the Commissioner failed to consider that there was no clearer 

demonstration of the intact employment relationship than the fact that I 

continued working, under a blemish free record even after the guilty fining for a 

further three years.  There was therefore, on the evidence before the 

Commissioner, no indication that the trust relationship between my employer 

and me had been severed because of this one isolated incident.  In fact, it was 

dealt with simply by the function of coordinating scholar transport being 

removed from the ambit of my responsibility.  

60 The only reason he gave for arriving at the decision that dismissal was fair was 

the seriousness of my alleged misconduct.  However, the Labour Court 

negated this misconduct when it accepted that it was common cause that I 

declared my interests and that I did not need the consent of the Head of 
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Department to appoint my husband.  When this transpired, it was not open to 

the Labour Court to find that the award of the arbitrator was reasonable when 

he decided to dismiss me. 

61 The totality of the circumstances showed that my disciplinary record was clean, 

that I was employed for over 20 years, that after the finding of guilt I was not 

suspended pending the outcome of the appeal and continued working and that 

if I did not need consent and had complied with the requirement of declaring my 

interests, the trust relationship was intact and dismissal was heavy handed and 

inappropriate.  The Labour Court, with respect, ought to have found that 

dismissal was not the appropriate sanction and the award unreasonable in this 

regard.  

MATERIAL FACTS 

62 Prior to my dismissal on 1 February 2014 I was employed by the Eastern Cape 

Department of Education as a Deputy Chief Education Specialist (“DCES”) in 

the Leaners with Special Education Needs Section (“LSEN”).  I had 

commenced employment with the Department sometime in 1994 and at the 

date of my dismissal had served the Department for a little over 20 years.  

During this time, I had never been disciplined for any form of misconduct and 

aside from the incident that led to my dismissal, my employment record was 

clean and exemplary.  For this reason, I managed to work my up to DCES.  

63 In my capacity as DCES I reported to Mr Piet Spies, the Chief Education 

Specialist (“CES”) managing the Education Social Support Services portfolio.  
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His duties included making provision for inclusive education of special needs 

learners, school nutrition and scholar transport, amongst others.   

64 In January 2008 Mr Spies was booked off on sick leave for approximately three 

months, resulting in the allocation of his duties to several of his deputies, 

including me.  One of his responsibilities allocated to me included coordination 

of the Scholar Transport Section.  When I took over this portfolio I had no 

experience in the management of scholar transport, but nevertheless religiously 

committed myself to its administration and went about familiarising myself with 

the norm and policies underpinning its management.  

65 I soon became aware that the transportation of learners was regulated by the 

Eastern Cape Provincial Department of Education Revised Policy Guidelines 

for Scholar Transport (“the Policy”).  I also became aware that the Policy was 

not being adhered to in at least one material respect.  Service providers were in 

violation of clause 11.2.3 of the Policy, which forbid principals and educators 

from transporting leaners of their own schools.  I will not at this stage labour this 

application with extensive detail, save to place on record that several principals 

and educators were appointed as service providers and were transporting 

learners at the schools at which they were employed.  

66 On my appointment I immediately set about correcting the situation and began 

a process in terms of which I appointed service providers in accordance with 

the provisions of the Policy.  Whilst it was challenging I faced little opposition 

from most if not all these unlawfully appointed service providers, with the 

exception of the principal from a primary school in Palmiet Rivier, Mr Roman.  



25 

He insisted that there was no other available service provider given the 

remoteness of the school and was adamant that he continue transporting the 

learners.   

67 A further concern I had was that not only did Mr Roman not qualify for 

appointment given that he was a principal at Palmiet Rivier, but he was also not 

transporting the learners in a prescribed minibus taxi that could seat at least 14 

learners, but was transporting them in two vans, which in more common 

parlance are known as bakkies.  I witnessed this on at least one occasion when 

I visited the school to conduct an inspection on the implementation of the 

Policy.   

68 Neither Mr Roman, nor somewhat surprisingly Mr Spies would assist me with 

the proper implementation of the Policy at Palmiet Rivier, so I investigated 

amongst the properly appointed service providers who were able to transport 

the learners of Palmiet Rivier.  I came across one provider, Mr Mashweme, who 

resided in the area, and was willing and qualified in terms of the Policy to 

transport the learners. I appointed him immediately.  

69 The service provider was however constantly harassed by the principal at 

Palmiet Rivier.  The final straw was an allegation that he was behaving 

improperly when transporting the children and this resulted in Mr Mashweme 

quitting on a weekday afternoon at 16:15 giving me absolutely no prior notice.   

70 In a desperate attempt to rescue the service at Palmiet Rivier in the interests of 

the learners, and given the emergency that arose, I appointed Dikela Transport 
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Services, a company owned by my husband and who provided transport 

services to the Department, albeit outside the scholar transport programme, to 

transport the learners.  My husband continued to provide this service for four 

months, until such time that I believed the tender for the transportation of 

learners in that area would be finalised.  As it turned out the tender was not 

granted.   

71 As soon as the opportunity arose to declare my husband’s appointment in a 

formal Declaration of Relatives’ document, I did so by completing the document 

and handing it to Human Resources.  This was about a month after his 

appointment.  The fact that I declared my interest in my husband’s business 

was never in dispute.  

72 I was later charged with four counts of misconduct in relation to this 

appointment.  Count four is the charge on which I was found guilty and 

dismissed.  In terms of this charge the Department alleged that in appointing 

my husband’s company I had “misused your position in the Department of 

Education or a school or adult learning centre to promote or to prejudice the 

interest of any person”.  The allegation was that I sought to promote my 

husband’s interest. I was found not guilty of contravening the PFMA, 

mismanaging the Department’s finances and unjustifiably prejudicing its 

administration discipline or efficiency.  I place on record also that on Mr Spies’ 

return my husband was paid because it was found that he indeed rendered a 

service to the Department.   
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73 I was found guilty on 22 June 2011 and my appeal against the guilty finding 

and sanction of dismissal dismissed by the MEC on 1 February 2014.  Notably, 

the MEC dismissed by appeal based on an incorrect finding that I had not 

disclosed my appointment of my husband’s company.  Yet, throughout the 

proceedings following the dismissal of my internal appeal by the MEC, my 

disclosure was common cause.  During the period of the finding of guilt and 

dismissal and the appeal, some three years, I remained in the employ of the 

Department as a DCES, with the only proviso being that I no longer coordinated 

scholar transportation.   

74 After my dismissal I referred a dispute to the third respondent and on 20 August 

2014 the fourth respondent found that I was indeed guilty of charge 4 and that 

my dismissal was an appropriate sanction because I had misused my position 

and the relationship of trust between the employer and me had broken down.  

The contravention he held emanated from me violating clause 11.2.1 of the 

Policy which allowed a departmental official to sign a contract with the 

Department subject to such person declaring her or his business interest and 

obtaining permission to trade with government from her or his Head of 

Department.   

75 The arbitrator found that whilst I had declared my interest, I had not sought 

permission to trade from the HoD.  Further, since I had not sought such 

permission there was a breakdown of trust and dismissal was the appropriate 

sanction.  The core fact underpinning the appropriateness of my dismissal 

according to the fourth respondent is the failure to obtain permission from my 

HoD.  The Labour Court, notwithstanding its finding that permission was not 
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required, somewhat strangely confirms the award and the finding on sanction 

defending both as reasonable.   

76 It is however my case that the award is unreasonable and there are reasonable 

prospects of success that an appeal court may well agree with me for the 

reasons I set out hereunder.   

CONDONATION FOR THE LATE FILING OF THE APPLICATION FOR LEAVE TO 

APPEAL 

77 I am advised that condonation may be granted if the interests of justice permit 

and that whether it should be granted depends on the facts and circumstances 

of each case.  The factors to consider when determining whether it is in the 

interests of justice to grant condonation include: the extent of the delay; the 

explanation for the delay; the effect of the delay on the administration of justice 

and other litigants; the importance of the issues to be raised in the appeal; the 

prospects of success; and the nature of the relief sought.  The interests of 

justice must be determined with reference to all these relevant factors. 

Degree of lateness 

78 On 26 August 2014, the fourth respondent found that I was guilty of misconduct 

and dismissed me.  The Labour Court delivered its judgment on 19 February 

2016, and subsequently refused me leave to appeal.  I then petitioned the LAC 

and my petition was refused on 17 August 2017.  The order of the LAC is 

attached hereto as “TCS3”. This application ought to have been filed on 7 
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September 2017, and is accordingly some 98 days or approximately three 

months late. 

Reasons for lateness 

79 After the refusal of my petition I instructed my erstwhile attorneys to approach 

this Honourable Court for leave.  When it became clear that they had not 

implemented my instruction and were seeking further funds from me, which I 

could no longer afford, I was compelled to source a new attorney.  I then 

appointed my current attorneys of record, Thapelo Kharametsane Attorneys on 

15 September 2017.  They put together a brief and went about appointing 

counsel to draw this application, since it was already late.   

80 My new attorney ran into difficulty in the administration of the matter since he 

could not secure the file from my previous attorney of record, Nkome Inc, who 

said that I was in possession of the file.  But I was not, since to my knowledge 

the file was with Nkome Inc.  I managed to secure some of the relevant 

documents from the attorneys on record before Nkome Inc, and these were 

immediately furnished to Counsel.  By this time the application was already 

late.   

81 When all the documents were furnished to Counsel they began to draw the 

application.  It is my humble submission that whilst the application is late, it is 

attributable to the fact that I had to put together the files again and also attempt 

to ensure that my new lawyers would not leave me substantially out of pocket.  
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During this time, I managed to secure the services of the Counsel who had 

represented me in the Labour Court on a pro bono basis.  

82 Thus, I have provided an explanation for my delay.  I changed attorneys 

because my erstwhile attorneys were too expensive and did not act according 

to my instruction and I managed to secure pro bono counsel. When regard is 

had to the extent of the delay and my prospects of success in this application, I 

submit that my explanation is reasonable.   

Prospects of success 

83 There are indeed reasonable prospects that the Labour Court erred in its 

finding that the award of the arbitrator was reasonable.  First, there is a strong 

possibility that my employer waived its right to dismiss me since no explanation 

was provided for the delay of three years between my initial outcome and the 

ruling on appeal.   

84 Second, on the facts, the gravamen of why the arbitrator dismissed me is 

because he ruled that I required the consent of my Head of Department to 

appoint my husband.  The Labour Court held that this was not the case.  I did 

not need consent.  Therefore, there are strong prospects that with the element 

of consent being negated, I was not guilty of any of the charges against me and 

the award was unreasonable.   
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The importance of the issue raised in this appeal 

85 This appeal, as I have said, concerns the crisp issue, whether the Labour Court 

correctly upheld the arbitration award of the fourth respondent.  Since the 

grounds for review for arbitration awards as stipulated in section 145 of the LRA 

are now suffused with the constitutional standard of “reasonableness”, the 

important issue raised in this appeal is whether the fourth respondent, acting 

under the auspices of the third respondent, exercised his power rationally and 

properly applied his mind.  

86 Thus, my appeal raises important legal issues that deserve this Court’s 

consideration and my prospects of success are good and it is in the interests of 

justice that I am granted condonation for the late filing of this application.   

CONCLUSION 

87 In all the above circumstances I have demonstrated that there is a reasonable 

possibility that this Court may well find that my dismissal was unfair and/or 

alternatively that the sanction of dismissal was disproportionate.   

88 I thus seek an order in terms of the Notice of motion, including the costs of the 

application.   

________________________ 

DEPONENT 
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I  HEREBY CERTIFY that the deponent has acknowledged that he knows and 

understands the contents of this affidavit, which was signed and sworn before me at 

_______________ on this the ________ day of ____________ 2018, the regulations 

contained in Government Notice No R1258 of 21 July 1972, as amended, and 

Government Notice No R1648 of 19 August 1977, as amended, having been 

complied with. 

 

________________________ 

COMMISSIONER OF OATHS 


