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I, the undersigned,  

JUSTIN JULIAN TRUTER, 

do hereby make oath and say that:  

1. I am the attorney of record of the Minister of Local Government, Environmental 

Affairs and Development Planning for the Western Cape Province, the third 

respondent, and I am a director of Werksmans Attorneys, the third respondent’s 

representatives in this matter.  In accordance with the manner of referencing 

used by the parties to this application for leave to appeal and in the courts below, 

I refer below to the third respondent either as ‘the Province’ or ‘the Provincial 

Environment Minister’. 

 

2. The facts deposed to in this affidavit are within my personal knowledge, unless 

the context indicates otherwise, and I believe them to be true and correct. 

 

3. This affidavit is filed: 

 
3.1. in response to the respective applications by the Minister of Mineral 

Resources (‘the Minerals Minister’) and Maccsand (Pty) Ltd (‘Maccsand’) 

for leave to appeal against that part of the judgment and orders of the 

Supreme Court of Appeal (‘the SCA’) in case Nos: 709/2010 and 7464/10 

handed down on 23 September 2011 ([2011] ZASCA 141 and 142) (‘the 

SCA’s judgment’) dealing with the issue whether the grant and issue of a 

mining right or a mining permit in respect of an area of land by the 

Minerals Minister in terms of section 23 or section 27 of the Minerals and 

Petroleum Resources Development Act 28 of 2002 (‘MPRDA’) exempts 
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the holder of the right or permit from the requirement to comply with the 

provisions of the Land Use Planning Ordinance 15 of 1985, Cape 

('LUPO') and the regulations and zoning schemes promulgated 

thereunder; 

3.2. in support of an application by the Province for leave to conditionally 

cross-appeal to this Court, the condition being that this Court finds that 

upon a proper interpretation of the MPRDA it exempts a holder of a right 

or permit issued thereunder from the requirement to comply with the 

provisions of LUPO and the regulations and zoning schemes 

promulgated thereunder, for an order declaring the MPRDA to be 

inconsistent with the Constitution and invalid to that extent; 

3.3. in support of an application by the Province for leave to cross-appeal to 

this Court against the refusal of the SCA, expressed in paragraphs 38 

and 39 of the its judgment, to determine the issue the Province sought to 

raise for decision by the SCA by means of its application, dated 21 July 

2011, to amend its notice of counter-application dated 21 July 2009 (‘the 

general declarator’); and 

3.4. in support of an application by the Province for direct access to this Court 

to apply, in the alternative to in paragraph 3.3 above, and in the event of 

this Court either (a) declining to grant the Province leave to cross-appeal 

or (b) granting the Province leave to cross-appeal but dismissing the 

cross-appeal on the ground that the SCA did not err or misdirect itself in 
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refusing to determine the general declarator, granting the Province direct 

access to this Court to apply for an order:  

declaring that, notwithstanding any right or permit issued in terms 

of the MPRDA, no person may, without an environmental 

authorisation defined in section 1 of the National Environmental 

Management Act 107 of 1998 ('NEMA'), commence with mining 

operations authorised by such right or permit if it entails an activity 

listed in terms of ss 24(2) and 24D of NEMA which may not be 

commenced without such an environmental authorisation. 

APPLICATIONS BY THE MINERALS MINISTER AND MACCSAND FOR LEAVE TO 

APPEAL 

4. The Province does not oppose the respective applications by the Minerals 

Minister and Maccsand for leave to appeal, and abides the decision of this Court 

in that regard. 

 

5. The Province does however intend to oppose those appeals should this Court 

grant leave. In particular, the Province will contend that the SCA (and the High 

Court) correctly found that, in addition to a mining right or a mining permit in 

terms of the MPRDA, a person also requires planning authorisation in terms of 

LUPO before undertaking mining operations. I do not propose to respond in this 

affidavit to the legal arguments advanced on behalf of the Minerals Minister and 

Maccsand in their respective applications, save to point out that numerous 

provisions of the MPRDA require that the holders of mining-related rights comply 
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with other relevant laws: see sections 17(6), 19(2)(d), 23(6), 25(2)(d), 32(1)(e) 

and 34(2)(a). 

 

CONDITIONAL CROSS-APPEAL: CONSTITUTIONALITY OF THE MPRDA 

 

6. From the inception of the proceedings that have given rise to the current 

applications for leave to appeal, the Minerals Minister and Maccsand have 

contended that on a proper interpretation of the MPRDA a holder of a mining 

authorisation granted in terms of the MPRDA may mine without a planning 

authorisation in terms of LUPO.  

 

7. In response, in the High Court the Province accordingly brought a conditional 

counter-application dated 21 July 2009 (‘JJT1.’), which sought, in the event that 

the court should find that the MPRDA exempts a holder of a right or permit 

issued under the MPRDA from the requirement to comply with the provisions of 

LUPO, an order declaring the MPRDA to be inconsistent with the Constitution 

and invalid to that extent (para 11). Given the interpretation of the MPRDA 

adopted by the High Court and SCA, it was unnecessary for those courts to 

consider the Province’s conditional counter-application.   

 

8. I respectfully submit that the High Court and the SCA correctly rejected the 

interpretation advanced by the Minerals Minister and Maccsand. Should this 

Court however find that the MPRDA does indeed purport to override LUPO, then 

the constitutionality of the MPRDA will be at issue. If granted leave, the Province 

intends to make the following arguments as to why the MPRDA is 

unconstitutional in the event that it purports to override LUPO. 
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9. The subject-matter of LUPO and the zoning schemes promulgated under LUPO, 

the constitutionality of which has not been impugned by any party in these 

proceedings, is: 

 

9.1. 'Municipal planning', which is a local government matter listed in Schedule 

4B to the Constitution of the Republic of South Africa, 1996 ('the 

Constitution'); and 

 

9.2. 'Provincial planning', which is an ‘exclusive’ provincial functional area listed 

in Schedule 5A to the Constitution, not a ‘concurrent’ national and 

provincial functional area listed in Schedule 4A. 

 

10. Consistently with the constitutional scheme of devolution of powers, one must 

start with interpreting the powers vested in municipalities, then those vested in 

provincial government and lastly those vested in national government. That was 

the approach of this Court in the Liquor Bill case and of both the SCA and this 

Court in the Gauteng Development Tribunal case (Ex parte President of the 

Republic of South Africa: In re Constitutionality of the Liquor Bill 2000 (1) SA 732 

(CC) (the ‘Liquor Bill case’) para 46; Johannesburg Metropolitan Municipality v 

Gauteng Development Tribunal and Others 2010 (2) SA 554 (SCA) paras 35-37; 

City of Johannesburg Metropolitan Municipality v Gauteng Development Tribunal 

and Others 2010 (6) SA 182 (CC) (‘Gauteng Development Tribunal CC’), 

especially paras 54-63.) 

 

11. Mining is a ‘residual power’ of national government, i.e. a power not specifically 

mentioned in the Constitution and which accordingly falls within the national 

sphere’s power conferred by the first part of section 44(1)(a)(ii) of the 
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Constitution to pass legislation with regard to any matter. The extent of the power 

is determined by, amongst other things: 

 

11.1. acknowledging the restrictions, imposed by sections 41(1)(f), 151(4) and 

155(6) and (7) of the Constitution, on Parliament’s power to pass 

legislation in respect of the local government matters listed in Schedule 4B 

and Schedule 5B; and 

 

11.2. excluding from Parliament’s power to pass legislation with regard to any 

matter, conferred by section 44(1)(a)(ii) of the Constitution, the ‘exclusive’ 

provincial functional areas listed in Schedule 5A, in which national 

legislation is permissible only if it is necessary to intervene for the 

purposes listed in section 44(2). 

 
12. It follows that if mining and prospecting entail the use of the surface of land, and 

if either ‘municipal planning’ or ‘provincial planning’ entails the power to control 

land use and changes of land use, then the national government’s exclusive 

powers in relation to mining do not entail municipalities’ or provinces’ exclusive 

planning powers. 

 
13. Mining and prospecting do entail the use of the surface of land.  This fact is 

acknowledged by the MPRDA itself.  See, for example, the definitions of ‘land’, 

‘mine’, ‘mining area’, ‘owner’, ‘prospecting area’ and ‘topsoil’ in section 1, 

sections 5(1) and (3) and sections 53-54. 

 
14. Turning to the meaning of ‘municipal planning’ and ‘provincial planning’: 

 
14.1. This Court has determined that ‘municipal planning’ bears the ‘particular, 

well-established meaning’ it has assumed in the context of municipal 
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affairs, a meaning which includes ‘the control and regulation of the use of 

land’, and ‘the zoning of land and the establishment of townships’ (Wary 

Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Another 2009 (1) SA 337 (CC) 

(‘Wary Holdings’) paras 79 to 80; Gauteng Development Tribunal CC para 

57). 

 
14.2. As this Court explained in Gauteng Development Tribunal CC para 55, 

when determining the meaning of functional areas that share the same 

wording like planning and roads (Schedule 5A ‘Provincial roads’ and 

Schedule 5B ‘Municipal roads’), the distinction lies at the level at which the 

power is exercised.  Consistent with the approach of this Court in the 

Liquor Bill case to demarcating similarly-worded functional areas in 

Schedules 4A, 4B, 5A and 5B (paras 52 and 74), I submit that ‘provincial 

planning’, as distinct from ‘municipal planning’, encompasses land use 

regulation or control decisions which will have a significant inter-municipal 

or extra-municipal effect either because they have significant effects 

beyond the boundaries of a particular municipality, or because they impact 

significantly on one or more of a province’s other functional areas.  If and 

to the extent that a mining venture which requires an appropriate zoning 

will significantly affect more than one municipality or will impact on 

provincial functional areas, the zoning decision is a provincial planning 

matter not a municipal planning matter. 

 
15. In its consideration of this constitutional scheme, the SCA held in Gauteng 

Development Tribunal that ‘It will be apparent, then, that, while national and 

provincial government may legislate in respect of the functional areas in 

Schedule 4, including those in Part B of that schedule, the executive authority 

over, and administration of, those functional areas is constitutionally reserved to 
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municipalities. Legislation, whether national or provincial, that purports to confer 

those powers upon a body other than a municipality will be constitutionally 

invalid. None of that is controversial’ (para 28). 

 

16. I submit that if, properly construed, the MPRDA means that the granting of any 

mining right under the MPRDA obviates the need for an appropriate zoning or 

other land use right under the zoning scheme, then: 

 
16.1. the resulting intrusion in the ‘municipal planning’ local government matter 

(in those planning matters without any significant inter-municipal or extra-

municipal effect) will be inconsistent with the Constitution and invalid 

because far from regulating and seeing to the effective exercise by 

municipalities of their municipal planning powers, as permitted by 

sections 155(6) and (7) of the Constitution, the MPRDA removes those 

powers; and 

 

16.2. the resulting intrusion in the exclusive ‘provincial planning’ functional area 

(in those planning matters with significant inter-municipal or extra-

municipal effect) will be inconsistent with the Constitution and invalid 

unless it can be justified in terms of the override in s 44(2). Neither the 

Minerals Minister nor Maccsand claim that the MPRDA is legislation 

contemplated in section 44(2) of the Constitution. 

 
17. In its judgment in this matter the SCA held that if Maccsand and the Minerals 

Minister are correct in their interpretation of the MPRDA that there is no room for 

the land use planning regime of LUPO in respect of mining then it ‘raises the 

spectre of the MPRDA being in conflict with the Constitution’s division of powers’ 

(para 29). In her application for leave to appeal, the Minerals Minister, in turn, 
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acknowledged that if the MPRDA has the meaning for which she contends, then 

its constitutional competence will be at issue (para 24.3).  

 

18. I accordingly submit that the Province’s application, in paragraph 1 of its notice of 

motion, for leave to conditionally cross-appeal: 

 
18.1. is undoubtedly a constitutional matter of substance and public importance 

on which a ruling by this Court is desirable; and 

 

18.2. has a reasonable prospect of succeeding, should it be necessary for this 

Court to determine the constitutionality of the MPRDA.  

 
19. In the circumstances, I submit that it would be in the interests of justice for this 

Court to grant the Province's application for leave to conditionally cross-appeal. 

 

CROSS-APPEAL: THE SCA’s REFUSAL TO DECIDE THE REQUEST FOR A 

GENERAL DECLARATOR CONCERNING NEMA 

 
20. There is a long-standing dispute between the Province and the City of Cape 

Town (‘the City’), on the one hand, and the Minerals Minister and her 

department, the Department of Minerals and Energy (now the Department of 

Mineral Resources - ‘the DMR’), on the other hand, regarding the application of 

the Environment Conservation Act 73 of 1989 and later the National 

Environmental Management Act 107 of 1998 (‘NEMA’) to mining and mining-

related activities authorised under the Minerals Act 50 of 1991 and later the 

MPRDA. (Below, I refer to this as ‘the NEMA issue’). In accordance with, 

amongst other things, advice by the then national Department of Environmental 

Affairs and Tourism (‘DEAT’), the Province’s view is that mining companies are 

bound to comply with both NEMA and the MPRDA. 
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21. The Province is a ‘competent authority’ in terms of NEMA, and is therefore 

constitutionally required to enforce its provisions in the Western Cape. In the 

spirit of cooperative governance, the Province made a series of attempts over a 

period of more than 12 years, to resolve its differences with the DMR about the 

NEMA issue. However the DMR either rebuffed those attempts or failed to abide 

by agreed procedures. In fact, the DMR has actively undermined the Province’s 

enforcement efforts by giving mining companies directives to ignore the 

Province’s NEMA compliance requests and notices. The attached affidavit of 

Gerhard Gerber (‘JJT2.’ – without annexures), which was part of the record 

before both the High Court and the SCA, sets out the history of the dispute and 

the unsuccessful attempts to resolve it.  

 
22. Against that background, at the instance of the Minerals Minister, on 28 May 

2009 the Province was joined as a respondent in the proceedings before the 

High Court. At the time, Maccsand’s proposed mining operations on the 

Rocklands and Westridge dunes in Mitchells Plain entailed activities listed in 

terms of sections 24 and 24D of NEMA (‘listed activities’). The listed activities 

were item 12 (affecting the Westridge dunes) and item 20 (applicable to both the 

Rocklands and Westridge dunes) of Government Notice R386 of 21 April 2006 

(‘GN R386’).  

 
23. NEMA provides that ‘notwithstanding any other Act’ no person may, without an 

environmental authorisation defined in s 1 of NEMA, commence a listed activity 

(section 24F). Despite this, before commencing mining on the Rocklands dunes 

on 17 February 2009, Maccsand had neither sought nor obtained any 

environmental authorisation (and it still does not have such an authorisation). 
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24. In its counter-application dated 21 July 2009 (JJT1), the Province accordingly 

asked the High Court to declare that Maccsand may not mine on the Rocklands 

and Westridge dunes until and unless an environmental authorisation has been 

granted in terms of NEMA for the carrying out of listed activities 12 and 20 of 

GN R386, and for consequential interdicts.  The City later also sought relief 

based on NEMA in the High Court. 

 
 

25. In a judgment dated 20 August 2010 the High Court granted the declarators and 

interdicts concerning NEMA in the terms requested by the Province (paragraphs 

2, 3, 4.2 and 5 of the order). I refer this Court the High Court’s reasoning for 

those orders: Cape Town, City of v Maccsand (Pty) Ltd and Others 2010 (6) SA 

63 (WCC) at 74H-80E; [2011] 1 All SA 506 (WCC) at 516-522; Annexure LFE2 to 

Maccsand’s application in this matter at pp 10-14 of the printout. The Province 

respectfully agrees with the High Court’s reasoning and I do not propose to 

repeat it. 

 

26. After judgment had been delivered, it was realised by the parties that, on 

2 August 2010, which was several months after judgment had been reserved by 

the High Court and 18 days before the High Court delivered its judgment, 

GN R386 had been repealed by the first of three new listing notices under NEMA 

(i.e. Listing Notice 1). The listed activities are now set out in Listing Notices 1, 2 

and 3, which were also published in terms of ss 24(2) and 24D of NEMA 

(respectively GN R544, 545 and 546 of 18 June 2010, as amended). At the time, 

i.e. during the period when judgement was reserved in the High Court, none of 

the parties appreciated the implications of these changes for the relief sought in 

the High Court proceedings. 
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27. The SCA held (in para 37) that the repeal of GN R386 meant that the High Court 

(which had not been informed of the repeal) could not have validly issued the 

interdicts in respect of items 12 and 20 of GN R386, and there was no reason for 

the High Court to make the declarators concerning items 12 and 20. The SCA 

accordingly set aside paragraphs 2, 3, 4.2 and 5 of the High Court’s order. The 

Province accepts that decision. 

 

28. The main effect of the repeal and replacement of GN R386 was to redefine and 

recategorise the listed activities, with some change to the scope of activities 

included. For instance, Maccsand’s proposed mining of the dunes is still a listed 

activity but it now falls within the ambit of activity 13 in Listing Notice 3, the 

elements of which are however differently defined to the corresponding item 20 in 

GN R386. As discussed further below, the repeal and replacement of GN R386 

did not affect the provisions of NEMA and the extent to which it applies to mining 

related activities.  

 

29. Importantly, the repeal and replacement of GN R386 also did not resolve the 

fundamental dispute underlying the NEMA issue. That long-running 

disagreement concerns a question not of interpretation and application of the 

NEMA listing notices, but a question of principle, namely, whether, if mining 

entails the carrying out of an activity listed in terms of sections 24(2) and 24D of 

NEMA which may not be commenced without an environmental authorisation, 

the holder of a mining authorisation issued in terms of the MPRDA must also 

obtain an environmental authorisation in terms of NEMA. 

 
30. The fact that the NEMA listed activities had changed just before the High Court’s 

judgement was raised for the first time by the Minerals Minister and Maccsand in 

their heads of argument before the SCA. In response, together with its heads of 
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argument before the SCA, the Province filed a conditional application (dated 20 

June 2011) to amend its counter-application so as to refer to activity 13 in Listing 

Notice 3 instead of activities 12 and 20 of GN R386. The Minerals Minister and 

Maccsand however refused to admit that its proposed mining entails activity 13 in 

Listing Notice 3, and as that issue had obviously not been canvassed in the 

papers before the High Court the Province withdrew its amendment application 

concerning activity 13. 

 
31. In order to allow for the determination of the underlying dispute of principle 

between the parties, the Province instead applied to the SCA for the amendment 

of its relief to include a prayer for the following general declarator: 

 
‘Declaring that, notwithstanding any right or permit issued in terms of the 
Mineral and Petroleum Resources Development Act 28 of 2002, no 
person may, without an environmental authorisation defined in section 1 of 
the National Environmental Management Act 107 of 1998 (‘NEMA’), 
commence or continue with prospecting, mining, exploration, production, 
reconnaissance authorised by such right or permit if it entails an activity 
listed in terms of ss 24(2) and 24D of NEMA which may not be 
commenced or continued without such an environmental authorisation.’ 

 
 

32. The Province sought this amendment by means of a formal notice of application 

to the SCA supported by an affidavit, to which the Provincial Environment 

Minister deposed on 21 July 2011. I attach a copy of the notice of application and 

the supporting affidavit, without the annexures, as ‘JJT3.’.  

 

33. In paragraphs 38 and 39 of the judgment of Plasket AJA, the SCA however 

refused to determine the Province’s request for the general declarator. The 

SCA’s reasons for not doing so were (a) ‘it is not clear to me that any of the 

parties have the type of interest required by s 19(1)(a)(iii) [of the Supreme Court 

Act 59 of 1959]’ and (b) ‘the hypothetical nature of the dispute’. 
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34. For the following reasons, I submit with respect that the SCA erred in its refusal 

to decide the matter which was properly before it.  

 
34.1. The requirement that a court will issue a declaratory order only if there are 

‘interested parties upon whom the declaratory order would be binding’ was 

clearly met. The parties to the appeal before the SCA included the national 

government, represented by the Ministers responsible for the MPRDA (the 

Minerals Minister) and NEMA (the National Minister of Water Affairs and 

Environment, who elected to abide); the competent authority for NEMA in 

the Western Cape (the Province) and the City. In addition, the interests of 

the mining industry were actively represented by the Chamber of Mines 

(the amicus curiae) and by Maccsand. A decision on the declaratory order 

would clearly be binding on these interested parties. 

 
34.2. There is a live dispute about whether a holder of a mining authorisation 

issued in terms of the MPRDA must in an appropriate case also obtain an 

environmental authorisation under NEMA for mining-related activities 

which are listed activities. It is not a hypothetical dispute. Despite the High 

Court’s judgment, there is on-going disagreement between the DMR on 

the one hand and the Province and the City on the other. This is evident 

from the Minerals Minister’s appeal to the SCA against the High Court’s 

findings concerning NEMA. The issue arises in relation to every mining 

operation and proposed mining operation which entails a listed activity.  

The series of complicated, phased amendments to the MPRDA and NEMA 

to regulate the interaction between the two statutes, have not been put into 

operation and there has been no indication when that will be done.  The 

amendments in question comprise certain of the provisions of the MPRDA 

Amendment Act 49 of 2008 and the NEMA Amendment Act 62 of 2008. 
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34.3. There is no reasonable prospect of the parties reaching agreement among 

themselves on the NEMA issue, which was one of the underlying legal 

issues raised by the papers and had been extensively argued before both 

the High Court and the SCA.  

 
34.4. This unresolved dispute has considerable practical significance. It creates 

uncertainty for the mining industry and the communities affected by 

mining.  A failure to resolve the issue will almost certainly lead to further 

piecemeal litigation involving individual mining operations. 

 
34.5. Indeed, when presenting their oral argument to the SCA all the parties said 

it would be desirable for the SCA to determine the issue raised by the 

general declarator. All the parties regard this as a test case and have 

invested considerable resources with the expectation that it will be 

determined. 

 
34.6. It is certainly in the public interest that the issue be decided. It is 

undesirable that organs of state in the different spheres of government 

should have a protracted dispute about which laws govern the activities of 

the mining industry. This legal dispute is especially problematic because it 

has led one sphere of government to undermine the attempts by another 

sphere to carry out its duty under section 24(b) of the Constitution to 

enforce key legislation which was enacted to give effect to the 

fundamental right to have the environment protected. The fact that mining 

is an important part of the South African economy is a further reason why 

the uncertainty ought to be resolved.  

 
34.7. The issue raised by the general declarator is solely a legal one. 
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34.8. It was open to the SCA to determine the general declarator but, 

notwithstanding the considerations mentioned above, in its words, it 

‘refuse[d] to engage with it’. 

 
35. I accordingly submit that the SCA ought to have ‘engaged with’ the general 

declarator.  

 

36. In paragraph 2 of the attached notice of motion, the Province asks this Court for 

leave to cross-appeal the SCA’s refusal to determine the general declarator. I 

submit that it would be in the interests of justice for this Court to allow the cross-

appeal for among other reasons, the considerations in paragraph 34 above. In 

this regard I submit that the SCA’s refusal to determine the declarator is a 

decision on a constitutional matter and that it erred and misdirected itself in so 

deciding, for among other reasons, the following:  

 
36.1. A failure to apply NEMA to mining-related activities infringes or threatens 

the fundamental right in section 24(b) of the Constitution to have the 

environment protected through reasonable legislative measures.  A NEMA 

environmental authorisation is a reasonable measure to protect the 

environment for the benefit of present and future generations, especially to 

prevent pollution and ecological degradation and to secure ecologically 

sustainable development and use of natural resources. 

 

36.2. Requiring a NEMA authorisation, in addition to a mining authorisation, will 

better promote the spirit, purport and objects of the Bill of Rights in 

accordance with section 39(2) of the Constitution, as was recognised by 

the High Court (SALR p 79F-G; All SA p 521; LFE2 p 14). 
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36.3. The inconsistent interpretation and application of the MPRDA and NEMA 

by organs of state in different spheres of government, and the resultant 

uncertainty, undercuts the rule of law. 

 
36.4. The dispute about the NEMA issue, in circumstances where the parties 

are unable resolve it on their own, has led to the DMR undermining the 

Province’s efforts to enforce NEMA in mining related matters, in breach of 

the DMR’s co-operative governance duties, including those in 

sections 41(1)(c), (e), (g), (h)(ii) and (h)(v) of the Constitution.  

 
36.5. The SCA’s refusal to determine the Province’s request for a general 

declarator is a breach of the Province’s fundamental right in section 34 of 

the Constitution to have the dispute decided before a court. 

 
37. In the circumstances, I request this Court to grant the Province's application, in 

paragraph 2 of the notice of motion, for leave to cross-appeal. 

 
DIRECT ACCESS: ALTERNATIVE REQUEST FOR A GENERAL DECLARATOR 

CONCERNING NEMA 

 

38. The Province also asks this Court in terms of section 167(6)(a) of the 

Constitution and Rule 18 of this Court to grant it direct access for purposes of 

determining the general declarator, in the alternative to the Province’s cross-

appeal against the SCA’s refusal to determine the issue.  As explained briefly 

below, the application for direct access is made to cater for the contingency of 

this Court holding that while it would not be right to interfere on appeal with the 

SCA’s exercise of its discretionary power as to whether or not it should determine 

the Province’s application for the general declarator, in the exceptional 
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circumstances of this case it would be appropriate for this Court to consider and 

determine itself the Province’s application for the general declarator. 

 

39. The general declarator that the Province seeks from this Court (in the alternative 

to this Court upholding the cross-appeal described above), is contained in 

paragraph 3 of the Province’s notice of motion. It is in broadly the same terms as 

the general declarator that the Province sought from the SCA, which is set out in 

paragraph 31 above. 

 
40. On the grounds and in the circumstances mentioned and referred to in 

paragraphs 20 to 36 above, I submit that it is in the interests of justice for this 

Court to grant the Province direct access.  

 
41. This matter is an exceptional case in which it would be appropriate to grant direct 

access because of the following peculiar circumstances: 

 
41.1. A change in the law (unbeknown to the High Court and the significance of 

which went unappreciated by the parties) just days before it delivered its 

judgement invalidated those aspects of its order which referred to activities 

listed in GN R386. However, the change in the listing notices did not affect 

the underlying issue of principle in dispute, which is the one now raised by 

the application for the general declarator.  

 

41.2. On appeal, the SCA refused to resolve the fundamental legal dispute 

between the parties despite: the request for it to do so having been 

properly made; the interested parties upon whom the declaratory order 

would be binding having been cited as parties; all the parties who actively 

participated in the proceedings before the SCA all agreeing that it would 

be desirable for the SCA to determine the issue; the dispute being live and 
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not hypothetical; the resolution of the dispute being of considerable 

practical importance to three spheres of government, a valuable sector of 

the economy, the public and the environment; and the harm that the 

refusal to determine the on-going dispute is causing to the legitimate 

governmental efforts to protect a fundamental right. 

 
41.3. Notwithstanding the SCA’s refusal, in light of ratio decidendi on the 

underlying issue of principle in the High Court’s judgment, this Court would 

not be sitting as a court of first and last instance. 

 
42. The determination of the general declarator does not require any further 

evidence since the facts giving rise to the dispute are extensively canvassed in 

the papers and the resolution of the dispute turns solely on legal interpretation, 

more specifically the meaning of the MPRDA and NEMA interpreted in 

accordance with section 39(2) of the Constitution. 

 

43. In the circumstances, I request this Court to grant the Province’s request, in 

paragraph 3 of the notice of motion, for direct access. 

 
 
 

OTHER PROCEDURAL MATTERS 

 

44. The Province has not applied to and does not intend to apply to any other court 

for leave or special leave to conditionally cross-appeal, to appeal or for direct 

access. 

 
45. The parties to this application agreed to accept service of this affidavit and the 

accompanying notice of motion, by email. I confirmed this telephonically on 27 

October 2011 with their respective attorneys. In particular, I spoke to the 
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following representatives: Colleen Bailey (the State Attorney on behalf of the 

Minerals Minister and Minister of Water Affairs and Environment); Jean Pieters 

(Terblanche Slabber Pieters Attorneys on behalf of Swartland Municipality); 

Gregory Daniels (Cullinan and Associates on behalf of the City); Lionel Egypt 

(Cliffe Dekker Hofmeyer Inc on behalf of Maccsand); and Andre Vos (Norton 

Rose South Africa on behalf of the Chamber of Mines). 

 

46. In addition, this application will be served on the National Minister of Water 

Affairs and Environment, who is responsible for the administration of NEMA in 

the national sphere. Such service will take place care of the office of the State 

Attorney (Ms Bailey in Cape Town and Mr Dhulam in Johannesburg).  

 

CONCLUSION 

 

47. In all the circumstances, I ask for an order in terms of the accompanying notice of 

motion. 
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  ____________________________ 

       JUSTIN JULIAN TRUTER 

I certify that: 
 
1. The deponent acknowledged to me that: 
 

1.1 he knows and understands the contents of this declaration; 
1.2 he has no objection to taking the prescribed oath; 
1.3 he considers the prescribed oath to be binding on his conscience. 

 
2. The deponent thereafter uttered the words: ‘I swear that the contents of this 

declaration are true, so help me God’. 
 
3. The deponent signed this declaration in my presence at the address set out 

hereunder on this the 28th day of October 2011. 
 

____________________________ 

COMMISSIONER OF OATHS 


