
1 

 

THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
(HELD AT BRAAMFONTEIN) 

        
 

 
CASE NO: CCT 102/11 

       CASE NO: CCT 103/11 

 
 

 
In the matter between: 
 

MINISTER OF MINERAL RESOURCES  Applicant  
 
and 

 
SWARTLAND MUNICIPALITY          First Respondent 

 
CITY OF CAPE TOWN               Second Respondent 
 

MINISTER OF LOCAL GOVERNMENT,  
ENVIRONMENTAL AFFAIRS AND  

DEVELOPMENT, PLANNING, WESTERN  
CAPE PROVINCE           Third Respondent  
 

MACCSAND (PTY) LTD                Fourth Respondent 
 
CHAMBER OF MINES OF SOUTH AFRICA       Fifth Respondent

  
 

 
 
AND 

 
 

 
 
In the matter between: 

 
MACCSAND (PTY) LTD                                                      Applicant 
  

and 
 

CITY OF CAPE TOWN                                            First Respondent 
 
NATIONAL MINISTER OF WATER AFFAIRS        Second Respondent 

AND ENVIRONMENT                   
  

  



2 

 

 
MINISTER OF LOCAL GOVERNMENT, 

ENVIRONMENTAL AFFAIRS AND  
DEVELOPMENT PLANNING, WESTERN 

CAPE      Third Respondent 
MINISTER OF RURAL DEVELOPMENT 
AND LAND REFORM             Fourth Respondent 

 
MINISTER OF MINERAL RESOURCES Fifth Respondent 
 
CHAMBER OF MINES OF SOUTH AFRICA Amicus Curiae 

 

 
_____________________________________________________________________ 
 

 
SUBMISSIONS ON BEHALF OF THE NATIONAL MINISTER OF 

WATER AND ENVIRONMENTAL AFFAIRS 
______________________________________________________________________ 

 

 
 
  



3 

 

TABLE OF CONTENTS 

 

A. INTRODUCTION ....................................................... 4 

B. THE INTERESTS OF JUSTICE ANALYSIS .................. 7 

C. THE NEMA ISSUE .................................................. 15 

D. THE DUPLICATION ARGUMENT ............................. 25 

E. AMBIGUITY ........................................................... 32 

F. CONCLUSION ........................................................ 35 

  



4 

 

A. INTRODUCTION  
 

 

1 These submissions are prepared on behalf of the National 

Minister of Water and Environmental Affairs (“the 

Environment Minister”) in response to the directions of 

the Chief Justice dated 7 November 2011.   

2 Maccsand and the Minister of Mineral Resources 

(henceforth collectively referred to as the Appellants and 

individually as Maccsand and the Minister of Mineral 

Resources respectively) apply for leave to appeal against 

the judgment of the Supreme Court of Appeal (“the SCA”) 

in Louw NO v Swartland Municipality [2011] ZASCA 142 

(“Swartland”) and Maccsand v City of Cape Town [2011] 

ZASCA 141 (“Maccsand”).  The Environment Minister is 

the Fourth Respondent in the Maccsand matter.   

3 The applications for leave to appeal do not deal with 

issues of environmental authorisations as required by the 

National Environmental Management Act 107 of 1998 

(“NEMA”).1  However, the matter is raised squarely by the 

Third Respondent in its application for leave to 

                                           
1
 Application for Leave to Appeal, page 12, para 24, Record page 1347 
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conditionally cross-appeal, to cross-appeal and for direct 

access.2   

4 The Environment Minister abided the decision of the High 

Court and of the SCA.  Given the fact that the judgment 

of the SCA and this appeal raises issues regarding the 

reach of NEMA, the Environment Minister considers it 

appropriate to assist this Court to determine the correct 

approach to the relationship between NEMA and the 

Mineral and Petroleum Resources Development Act 28 of 

2002 (“the MPRDA”) with respect to environmental 

authorisations.   

5 Accordingly, the issue with which these submissions are 

concerned is whether a mining permit or mining right 

obtained in terms of sections 23 and 27 of the MPRDA (a 

mining related right) absolves the holder thereof from 

obtaining authorisation under NEMA for the 

commencement or continuation of activities listed in 

Regulations made pursuant to section 24(2) and 24D of 

NEMA (“the NEMA issue”).  

                                           
2
 Application for leave to conditionally cross-appeal, to cross-appeal and for direct access, at para 20, 

Record page 1396 
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6 In these submissions we deal:- 

6.1 Firstly, with the interests of justice analysis and 

conclude by making the submission that this is 

such a case where the interests of justice require 

that the NEMA issue be pronounced upon despite 

the repeal of Government Notice 286;   

6.2 Secondly, with the crisp question referred to above 

namely, whether a mining related right absolves 

the holder thereof from compliance with the 

requirement of obtaining an environmental 

authorisation under NEMA in respect of  the listed 

activities and conclude by making the submission  

with reference to the express language of the 

MPRDA, NEMA, the mining permit and the mining 

right that such right does not so absolve the holder 

thereof from compliance with the provisions of 

NEMA ( the NEMA issue); and 

6.3 Thirdly, with the Appellants’ contention that an 

interpretation that the MPRDA does not absolve the 

holder of a mining related right from compliance 
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with the environmental authorisation requirements 

of NEMA results in the duplication of the MPRDA 

approval process and therefore not a breach of 

section 195(1)(b) of the Constitution and conclude 

by making the submission that that is not so (the 

duplication argument).  

7 We deal with the above issues in turn.  

 

B. THE INTERESTS OF JUSTICE ANALYSIS  

 

8 The Supreme Court of Appeal (“the SCA”) held that it was 

unnecessary to examine the legislative scheme of NEMA 

because:- 

8.1 As regards the interdict, Government Notice R386 

on the basis of which the interdict was granted, 

had been repealed in its entirety on 2 August 2010 

and hence, items 20  and 12 of the listing notices 
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were no longer in operation and could not be 

contravened in the future;3  

8.2 As regards the declaratory orders granted in terms 

of paragraphs 2 and 3 of the Order of the High 

Court, they had been rendered academic based on 

the above referred to repeal of Government Notice 

386; and 

8.3 As regards the general declaratory order sought4, 

because the provisions of section 19(1)(a)(iii) of the 

Supreme Court Act 59 of 1959 prevented it from 

pronouncing upon abstract and academic points of 

law  hence it declined pronouncing itself on the 

NEMA  issue raised before it. 

9 The SCA essentially took the view that the issues 

pertaining to the interdict, the declaratory order and the 

general declaratory order, to the extent premised on the 

proper construction of the provisions of NEMA, had 

become of academic interest only by virtue of the repeal 

of Government Notice 386. 

                                           
3
 SCA Judgment at para 37, Record page 1373;  In other words the interdict which prohibited future 

conduct only had become redundant 
4
 SCA Judgment at para 39, Record page 1373 
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10 We submit in that regard that:-  

10.1 The SCA correctly held that the repeal of 

Government Notice 386 meant that the High Court 

could not validly issue the interdicts in respect of 

items 12 and 205; and that 

10.2 The SCA erred in not deciding the general 

declaratory relief sought by the Third Respondent 

based inter alia on the interests of justice analysis 

dealt with fully below. 

11 We make the above submissions on the following basis:- 

11.1 The matter to be decided is one of considerable 

public importance, with enormous implications for 

the mining industry, the proper administration of 

the MPRDA and of NEMA.   

11.2 This Court has repeatedly made clear that 

constitutional issues of public importance must 

still be determined where necessary, to provide 
                                           
5
 The Third Responded contended, however, that Maccsand„s mining activity is still a listed under the 

new dispensation as activity 13 of Listing Notice 3 which contention was however disputed by the other 

parties to the appeal  
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guidance for future cases.  In AAA Investments 

(Pty) Ltd v Micro Finance Regulatory Council 

and Another6, this Court was faced with an appeal 

concerning an exemption notice issued by the 

Micro-Finance Regulatory Council.  That notice 

had been repealed and replaced by the time the 

matter reached the Court.  Nevertheless, the Court 

considered it necessary and appropriate to decide 

on the validity of the notice, holding that: 

“The issues may well be moot. 

Nonetheless, there are two conflicting 

judgments on these issues and, if we do 

not consider this aspect of the case, the 

judgment of the SCA, with all its 

implications for future regulation, would 

remain binding. In all the circumstances, 

I would hold that these issues are so 

crucial to important aspects of 

government, as well as the rights 

contained in the Bill of Rights, that it is 

in the interests of justice to grant leave to 

appeal.”  

 

                                           
6
 2007 (1) SA 343 (CC) at para [27] 
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11.3 In MEC for Education, KwaZulu-Natal, and 

Others v Pillay 7this Court held: 

 

“With regard to mootness, this court has 

held that '(a) case is moot and therefore 

not justiciable if it no longer presents an 

existing or live controversy which should 

exist if the court is to avoid giving 

advisory opinions on abstract 

propositions of law'. Sunali is no longer at 

DGHS and the issue is therefore moot. 

This court has however held that it may 

be in the interests of justice to hear a 

matter even if it is moot if 'any order 

which [it] may make will have some 

practical effect either on the parties or on 

others'. The following factors have been 

held to be potentially relevant:  

the nature and extent of the practical 

effect that any possible order might have; 

the importance of the issue;  

the complexity of the issue; 

the fullness or otherwise of the argument 

advanced; and  

resolving disputes between different 

courts....” 

11.4 In Islamic Unity Convention v Independent 

Broadcasting Authority and Others8 this Court 

                                           
7
 2008 (1) SA 474 (CC) at paras 32 – 35 
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was faced with a matter arising out of a decision by 

the Independent Broadcasting Authority to bar a 

particular broadcast.  

11.5 That decision had already been set aside on other 

grounds. Nevertheless, this Court considered it 

necessary and appropriate to determine the 

constitutionality of the underlying statute, despite 

the argument of mootness. The Court stated as 

follows in that regard:  

“The matter is in any event not academic. 

The setting aside of the decisions of the 

second and third respondents was not 

dispositive of the real issue between the 

applicant and the Board. The dispute is a 

burning issue and one that is necessary in 

the public interest to resolve, involving as 

it does a provision that is fundamental to 

the regulation of broadcasting and, more 

particularly, what may be broadcast and 

what may not.” (Our emphasis) 

 

12 This approach is not limited to this Court.  The SCA has 

in fact adopted the same approach on several occasions. 

                                                                                                                            
8
 2002 (4) SA 294 (CC) At para 13; See also: Government of the Republic of South Africa and Others v 

Grootboom and Others 2001 (1) SA 46 (CC)    
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13 The SCA has frequently recognised that section 21A(1) of 

the Supreme Court Act confers a discretion on it and that 

where “questions of law, which are likely to arise 

frequently are at issue, a court of appeal may hear the 

merits of the appeal and pronounce upon it.”9 

14 By way of example; in Midi Television (Pty) Ltd t/a e.tv 

v Director of Public Prosecutions (Western Cape)10 the 

SCA was faced with a matter concerning an interdict 

against the broadcast of a particular television 

programme.  By the time the matter was determined, the 

programme had already been broadcast.  Nevertheless, 

the SCA considered it necessary and appropriate to 

decide the appeal. The following was stated in that 

regard: 

“The case raises important questions of 

law on which there is little authority and 

they are bound to arise again. With the 

benefit we have had of full argument I 

think we should deal with those questions 

not only to resolve what was contentious 

between the parties but also for future 

                                           
9
  Land en Landbouontwikkelingsbank van Suid-Afrika v Conradie 2005 (4) SA 506 (SCA) para 7;  

The Merak S: Sea Melody Enterprises SA v Bulktrans (Europe Corporation) 2002 (4) SA 273 (SCA) 

para 4. 

 
10

 2007 (5) SA 540 (SCA) 
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guidance.” 

15 In the present circumstances, it is clear that there 

appears to be a live dispute about whether the holder of a 

mining related right must in an appropriate case also 

obtain an environmental authorisation under NEMA for 

mining-related activities which are listed activities.   This 

has created a situation of great uncertainty on what 

authorisations are required for mining related activities to 

commence.   That this is so is accepted by Maccsand 

itself.11 

16 In the circumstances, we submit that it is in the interests 

of justice that the NEMA issue be decided.  This is 

particularly so in view of the fact that the legislation in 

question gives effect to a right enshrined in section 24 of 

the Constitution.   

 

 

                                           
11

 Maccsand‟s Answering Affidavit to application to conditionally cross appeal, at para 10, Record page 

1436 
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C. THE NEMA ISSUE 

 

17 The Appellants contend that a mining-related right 

absolves the holder thereof from obtaining authorisation 

under NEMA in respect of the listed activities impacted 

upon thereby (“the absolution argument”). 

18 They contend further that:- 

18.1 MPRDA is intended to regulate the subject matter 

of mineral resources exhaustively;12  and 

18.2 that that interpretation prevents a duplication of 

public resources and over regulation.13 

19 We submit that that contention is not borne out by the 

express provisions :- 

19.1 Firstly, of the MPRDA; 

                                           
12

 DMR‟s Heads of Argument, page 19, para 13;  

 
13

 DMR‟s Heads of Argument, page 20, para 15, the Appellants rely for this proposition on section 

195(1)(b) of the Constitution which provides as follows: 

“Basic values and principles governing public administration 

(1) Public administration must be governed by the democratic values and principles enshrined in the 

Constitution, including the following principles: 

  (b) Efficient, economic and effective use of resources must be promoted”. 
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19.2 Secondly, of the mining permit and the mining 

right issued under the MPRDA; and 

19.3 Thirdly, of NEMA.  

20 We deal with the above provisions in turn.  

The express provisions of MPRDA are destructive of the 

absolution argument 

21 Numerous provisions of the MPRDA are destructive of the 

absolution argument. Those provisions include:  

21.1 section 17(6);  

21.2 section 19(2)(d);  

21.3 section 23(6);  

21.4 section 25(2)(d); and 

21.5  section 32(1)(e).  

 

22 We quote these sections hereinbelow to demonstrate the 

above. 

22.1 Section 17(6) provides that:- 
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“A prospecting right is subject to this Act, any 

other relevant law and the terms and 

conditions stipulated in the right and is valid 

for the period specified in the right, which 

period may not exceed five years”. 

22.2 Section 19(2)(d) provides that:- 

“The holder of a prospecting right must comply 

with the terms and conditions of the 

prospecting right, relevant provisions of this 

Act and any other relevant law”.  

22.3 Section 23(6) provides that:- 

“...The holder of a mining right must- ...comply 

with the relevant provisions of this Act, any 

other relevant law and the terms and 

conditions of the mining right”. 

22.4 Section 25(2)(d) provides that  

22.5 Section 32(1)(e) provides that:- 

“The Minister may issue a retention permit if 

the holder of the prospecting right has - ... 

complied with the relevant provisions of this 

Act, any other relevant law and the terms and 

conditions stipulated in the prospecting right”. 

23 We submit that the above provisions make plain that the 

legislative intention is not to absolve the holders of a 

mining related right from compliance with other relevant 
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legislative instruments impacting upon the said mining 

related right. 

24 We submit in consequence that the absolution argument 

falls properly to be rejected by this Court. 

The express provisions of the mining related right are 

destructive of the absolution argument 

25 The above referred provisions enjoin the holder of a 

mining related right to comply with the terms and 

conditions stipulated in the said right. It becomes 

necessary therefore in our respectful submission to 

consider the terms of the mining related right in issue in 

this appeal. 

26 The mining permit issued to Maccsand in respect of Erf 

13625 in terms of section 27 of the MPRDA expressly 

provides that:- 

“… this permit does not exempt the holder from 

the requirements of any provision of any of the 

laws or from any restrictive provisional 

conditions contained in the Title Deed of the 

land concerned nor does it encroach upon the 

rights of any person who may have an interest 

in the land concerned”.  
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27 In so far as Erven 1210, 1848 and 9889 Mitchell’s Plain 

(the Westridge Dunes) are concerned, the mining right14 

at paragraph 16 thereof which is entitled “compliance 

with the laws of the Republic”, provides that:- 

“… the granting of this right does not exempt 

the Holder and its successors in title and/or 

assigns from complying with the relevant 

provisions of the Mine, Health and Safety Act… 

and any other law enforced in the Republic of 

South Africa”. 

 

28 The High Court found in respect of the above that:- 

“  Whatever the debate about the meaning of “any 

other law”, both of these clauses which are 

contained in the relevant permits clearly provide 

that restrictive provisions and conditions 

contained in the title deed might prevent the 

exercise of the mining right.  Viewed accordingly, 

the permits appear to be based on the premise that 

legislation, including the MPRDA, does not over-

ride such restrictive provisions or conditions”.15 

29 We submit that:-  

29.1 the express terms of the mining-related rights 

granted to the Appellants fall properly to be taken 

                                           
14

 Section 23(1) of the MPRDA. 
15

 High Court judgment, page 522, Record page 1375  
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into account in the determination of the absolution 

argument; and that 

29.2 the express terms thereof are destructive of that 

argument. 

30 We submit that the High Court was correct in finding as 

it did that the MPRDA, does not over-ride such restrictive 

provisions or conditions contained in the mining related 

right. 

The express provisions of NEMA are similarly destructive of 

the absolution argument 

31 We submit that the absolution argument is fatally 

undermined by the express provisions of NEMA itself. 

32 We align ourselves with the submissions on the reach 

and purview of NEMA made by the Third Respondent16.  

33 Section 24F(1)(a) of NEMA provides that 

“Notwithstanding any other Act” no person may 

commence a listed activity without environmental 

authorisation under NEMA. 

                                           
16

 Application for leave to appeal, to conditionally cross-appeal and for direct access, Record page 1381 
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34 Section 24(8)(a) of NEMA, which was inserted by 

section 2 of the National Environmental Management 

Amendment Act 62 of 2008 (i.e. after the enactment of 

the MPRDA) and which commenced on 1 May 2009, 

expressly provides that authorisations or permits 

obtained under any other law (such as the MPRDA) for an 

activity listed in terms of NEMA, do not absolve the 

applicant from obtaining authorisation under NEMA.  

Section 24(8)(a) states: 

“Authorisations obtained under any other 

law for an activity listed or specified in 

terms of this Act do not absolve the 

applicant from obtaining authorisation 

under this Act unless an authorisation 

has been granted in the manner 

contemplated in section 24L.”17 

 

35 Sections 24K and 24L of NEMA, which were also 

introduced by Act 62 of 2008, also expressly contemplate 

that other legislation may also require an environmental 

authorisation.  

                                           
17

The proviso to section 24(8)(a), relating to integrated environmental authorisations in terms of section 

24L, does not apply since no such authorisation has been issued by the competent authority under NEMA. 
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35.1 Section 24K(1) allows the National Environment 

Minister or a MEC responsible for administering 

environmental affairs to consult with any organ of 

state responsible for administering “legislation 

relating to any aspect of an activity that also 

requires environmental authorisation under 

[NEMA]” in order to coordinate the respective 

requirements of such  legislation and to avoid 

duplication.  Under section 24K(3) the competent 

authority may, when considering an application for 

environmental authorisation under NEMA that 

“also requires authorisation in terms of other 

legislation take account of … any process 

authorised under that legislation as adequate 

for meeting the requirements of Chapter 5 of 

[NEMA].” 

35.2 Section 24L(1) provides that if the carrying out of a 

listed activity contemplated in section 24 of NEMA 

“is also regulated in terms of another law” the 

respective authorities may exercise their powers 

jointly by, amongst other things, issuing an 
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integrated environmental authorisation.  

Furthermore, a competent authority empowered to 

issue an environmental authorisation under NEMA 

may regard an authorisation in terms of any other 

legislation that meets the requirements of NEMA to 

be an environmental authorisation in terms of 

NEMA (section 24L(4)). 

36 Yet another example of the fact that NEMA envisages that  

other legislation and/or government departments may 

also require environmental authorisations and provides 

for such scenarios, is to be found in section 24(7)  - 

24(9)which provides:  

“(7) Compliance with the procedures laid 
down by the Minister or an MEC in terms of 
subsection (4) does not absolve a person from 
complying with any other statutory 
requirement to obtain authorisation from any 
organ of state charged by law with 
authorising, permitting or otherwise allowing 
the implementation of the activity in 
question. 

(8) (a) Authorisations obtained under any 
other law for an activity listed or specified in 
terms of this Act does not absolve the 
applicant from obtaining authorisation under 
this Act unless an authorisation has been 
granted in the manner contemplated in 
section 24L. 
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(b) Authorisations obtained after any 
investigation, assessment and communication 
of the potential impacts or consequences of 
activities, including an exemption granted in 
terms of section 24M or permits obtained 
under any law for a listed activity or specified 
activity in terms of this Act, may be 
considered by the competent authority as 
sufficient for the purposes of section 24(4), 
provided that such investigation, assessment 
and communication comply with the 
requirements of section 24(4)(a) and, where 
applicable, comply with section 24(4)(b). 

(9) Only the Minister may make regulations in 
accordance with subsection (5) stipulating the 
procedure to be followed and the report to be 
prepared in investigating, assessing and 
communicating potential consequences for or 
impacts on the environment by activities, for 
the purpose of complying with subsection (1), 
where the activity- 

(a) has a development footprint that falls 
within the boundaries of more than 
one province or traverses 
international boundaries; or 

(b) will affect compliance with 
obligations resting on the Republic 
under customary international law or 
a convention.” 

37 We submit that these provisions make it clear that:- 

37.1 Parliament recognised that activities regulated by 

other legislation may also require environmental 

authorisation under NEMA. 
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37.2 The requirement for environmental authorisation in 

terms of NEMA in respect of listed activities is not 

removed merely because the activity “is also 

regulated in terms of another law” or “also 

requires authorisation in terms of other 

legislation”.  This is so even where the other 

legislation meets all the requirements stipulated in 

NEMA (s 24L(4)) or the other authorisation is 

required under a “specific environmental 

management Act” (s 24L(1)).  

 

D. THE DUPLICATION ARGUMENT 

 

38 It has been argued on behalf of the Minerals Minister in 

the written submissions filed in this Court, that requiring 

authorisations under both the MRPDA as well as NEMA 

will result in a duplication of functions, and of public 

administration.  This, it is argued, is because the MRPDA 

already provides for applications for mining rights or 

permits to conduct and submit an Environmental 
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Management Programme (“EMP”), or both, depending on 

the nature of the right or permit applied for.18 

39 The Environment Minister is of the view that: 

39.1 Sections 22 and 23 of the MPRDA require that an 

applicant for a mining right must, once the 

application has been accepted by the Regional 

Manager: 

39.1.1 conduct an environmental impact 

 assessment; and  

39.1.2 submit an environmental management 

 programme for approval in terms of 

 section 39 of the MPRDA. 

39.2 The requirement of an EIA and EMP is repeated in 

section 39 which also provides in subsection 3 

that: 

 

“An applicant who prepares an environmental 
management programme or an environmental 
management plan must- 

(a) establish baseline information 
concerning the affected environment 

                                           
18

 Section 16, 17, 22, 23,  
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to determine protection, remedial 
measures and environmental 
management objectives; 

(b) investigate, assess and evaluate the 
impact of his or her proposed 
prospecting or mining operations on- 

    (i) the environment; 

  (ii) the socio-economic conditions of 
any person who might be directly 
affected by the prospecting or mining 
operation; and 

(iii) any national estate referred to in 
section 3(2) of the National Heritage 
Resources Act, 1999 (Act 25 of 1999), 
with the exception of the national 
estate contemplated in section 3(2)(i) 
(vi) and (vii) of that Act; 

(c) develop an environmental awareness 
plan describing the manner in which 
the applicant intends to inform his or 
her employees of any environmental 
risks which may result from their 
work and the manner in which the 
risks must be dealt with in order to 
avoid pollution or the degradation of 
the environment; and 

(d) describe the manner in which he or 
she intends to- 

(i) modify, remedy, control or stop 
any action, activity or process 
which causes pollution or 
environmental degradation; 

(ii) contain or remedy the cause of 
pollution or degradation and 
migration of pollutants; and 

(iii) comply with any prescribed 
waste standard or management 
standards or practices.” 
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40 Moreover, section 39(1) imposes a timeline of 180 days 

between the acceptance and of an application and the 

submission of an EIA and EMP by the applicant.  This is 

a relatively short period of time when one considers that 

included in the actual obtaining of the EIA and EMP, a 

process of public participation must be done.  In 

contrast, NEMA sets minimum requirements that must 

be met, regardless of the time it takes to do so.   Section 

24 is also contains requirements that are significantly 

more detailed and rigorous than the requirements of the 

MPRDA.   

41 For example, section 24(4) provides: 

“ (4) Procedures for the investigation, 
assessment and communication of the 
potential consequences or impacts of 
activities on the environment- 

(a) must ensure, with respect to every 
application for an environmental 
authorisation- 

(i) coordination and cooperation between 
organs of state in the consideration of 
assessments where an activity falls 
under the jurisdiction of more than 
one organ of state; 

(ii) that the findings and 
recommendations flowing from an 
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investigation, the general objectives 
of integrated environmental 
management laid down in this Act 
and the principles of environmental 
management set out in section 2 are 
taken into account in any decision 
made by an organ of state in relation 
to any proposed policy, programme, 
process, plan or project; 

(iii) that a description of the environment 
likely to be significantly affected by 
the proposed activity is contained in 
such application; 

(iv) investigation of the potential 
consequences for or impacts on the 
environment of the activity and 
assessment of the significance of 
those potential consequences or 
impacts; and 

(v) public information and participation 
procedures which provide all 
interested and affected parties, 
including all organs of state in all 
spheres of government that may have 
jurisdiction over any aspect of the 
activity, with a reasonable 
opportunity to participate in those 
information and participation 
procedures; and 

(b) must include, with respect to every 
application for an environmental 
authorisation and where applicable- 

(i) investigation of the potential 
consequences or impacts of the 
alternatives to the activity on 
the environment and assessment 
of the significance of those 
potential consequences or 
impacts, including the option of 
not implementing the activity; 
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(ii) investigation of mitigation 
measures to keep adverse 
consequences or impacts to a 
minimum; 

(iii) investigation, assessment and 
evaluation of the impact of any 
proposed listed or specified 
activity on any national estate 
referred to in section 3 (2) of the 
National Heritage Resources Act, 
1999 (Act 25 of 1999), excluding 
the national estate contemplated 
in section 3(2)(i), (vi) and (vii) of 
that Act; 

(iv) reporting on gaps in knowledge, 
the adequacy of predictive 
methods and underlying 
assumptions, and uncertainties 
encountered in compiling the 
required information; 

(v) investigation and formulation of 
arrangements for the monitoring 
and management of 
consequences for or impacts on 
the environment, and the 
assessment of the effectiveness 
of such arrangements after their 
implementation; 

(vi) consideration of environmental 
attributes identified in the 
compilation of information and 
maps contemplated in 
subsection (3); and 

(vii) provision for the adherence to 
requirements that are prescribed 
in a specific environmental 
management Act relevant to the 
listed or specified activity in 
question.” (emphasis added) 
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42 Therefore, although it is correct that some overlap may 

occur in the process of evaluating environmental 

considerations, NEMA goes much further than the 

MPRDA and requires much more detailed information 

than an EIA or EMP under the MPRDA.  Moreover, the 

short time lines provided for in the MPRDA as opposed to 

the general requirement of compliance in NEMA raises 

the concern that all appropriate information may not be 

submitted in an MPRDA authorization process.  This is 

so, also in respect of the requirements of public 

participation which are contained, in respect of NEMA in 

the EIA Regulations.   

43 In Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Another 

2009 (1) SA 337 (CC) (2008 (11) BCLR 1123) at para 80 

this Court held: 

 'There is no reason why the two spheres of 
control cannot co-exist even if they overlap 
and even if, in respect of the subdivision of 
agricultural land, the one may in effect veto 
the decision of the other. It should be borne 
in mind that the one sphere of control 
operates from a municipal perspective and 
the other from a national perspective, each 



32 

 

having its own constitutional and policy 
considerations.'”  

 

44 The Minerals Minister, in her submissions, distinguishes 

the present case from Wary on the grounds that that case 

was in the context of concurrent legislative competence.  

This argument is only relevant, if at all, in the context of 

LUPO.   However, the Environment is an area of 

concurrent national and provincial legislative competence 

as set out in Schedule 4 of the Constitution.  As such, 

the dicta in Wary is entirely apposite.   

 

E. AMBIGUITY  

 

45 Indeed, even if there were some ambiguity in the 

legislation in this regard (which we submit is not the 

case), such ambiguity would not assist the Applicants.   

45.1 To the extent that the legislation concerned is 

reasonably capable of more than one interpretation, 

this Court is obliged by section 39(2) of the 
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Constitution to promote the spirit, purport and 

objects of the Bill of Rights when interpreting the 

legislation. 

45.2 This requires that, when faced with two possible 

interpretations, this court must adopt the 

interpretation which “better” promotes the spirit, 

purport and objects of the Bill of Rights.  This is so 

even if neither interpretation would render the 

statute unconstitutional.19 

45.3 In the present case, the right to a healthy 

environment is a fundamental right, guaranteed by 

section 24 of the Constitution.20  Accordingly, this 

Court is required to prefer the interpretation of 

NEMA and the MPRDA that “better” promotes this 

right to a healthy environment.21  

                                           
19

 Eg: Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Another 2009 (1) SA 337 (CC) at paras 46, 84 and 

107; Fraser v Absa Bank Ltd (NDPP as Amicus Curiae) 2007 (3) SA 484 (CC) at para 47; Arse v 

Minister of Home Affairs 2010 (7) BCLR 640 (SCA) at para 10 
20

 Section 24 provides: 

 “Everyone has the right- 

 (a) to an environment that is not harmful to their health or well-being; and 

(b) to have the environment protected, for the benefit of present and future generations, 

through reasonable legislative and other measures that- 

   (i) prevent pollution and ecological degradation; 

   (ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural 

resources while promoting justifiable economic and social 

development.” 
21

 See Maccsand at 79F-G 



34 

 

45.4 It is difficult to see how an interpretation of NEMA 

that rendered it inapplicable to all mining activities 

could ever be said to “better” promote the right to a 

healthy environment. 

46 Moreover, the National and Provincial Departments 

responsible for Environmental Affairs are in a unique 

position to assess and evaluate the effects of mining 

related activities which impact on the Environment 

negatively. Their employees are trained in conservation, 

environmental protection and monitoring and the specific 

requirements pertaining to Environmental Impact 

Assessments.     The activities most commonly triggered 

by mining include the transformation of land, the 

excavation of watercourses, the removal of vegetation and 

the physical alteration of land.    They also include 

activities which may at first glance appear innocuous to 

anyone not an expert in environmental protection such 

as for example, the widening of a road by more than 4 

metres or the lengthening of a road by more than 1km.22 

                                           
22

 Item 19 listed in the Environmental Impact Assessment Regulations Listing Notice 3 of 2010, GN 

R546) 
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F. CONCLUSION  

 

47 For all these reasons, it is submitted that: 

47.1 NEMA itself recognises that activities regulated by 

other legislation may also require environmental 

authorisation under NEMA. 

47.2 The effect of not requiring NEMA authorisation 

where a person already holds a mining right or 

permit will result in situations in which the right 

contained in section 24 of the Constitution is 

undermined.  

47.3 A proper interpretation of the provisions of NEMA 

is one that promotes the spirit, purport and object 

of the Bill of Rights, specifically, one that best 

promotes the right to a healthy environment.   

48 For all these reasons, we submit that this Court must 

declare that notwithstanding any right or permit issued 

in terms of the MPRDA, no person may commence or 
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continue with any activity listed in terms of section 24(2) 

and 24D of NEMA without having first obtained an 

environmental authorisation defined in section 1 of 

NEMA.   

                                                                       

L G NKOSI-THOMAS SC 

N. RAJAB-BUDLENDER 

Chambers 

Sandton 

17 December 2011 
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