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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  
 

CC Case No:                  /2011 
 
In the matters between: 
 
MINISTER OF MINERAL RESOURCES Applicant 
 
and 
 
SWARTLAND MUNICIPALITY First Respondent 
 
CITY OF CAPE TOWN Second Respondent 
 
MINISTER OF LOCAL GOVERNMENT, 
ENVIRONMENTAL AFFAIRS AND DEVELOPMENT 
PLANNING, WESTERN CAPE PROVINCE Third Respondent 
 
MACCSAND (PTY) LTD Fourth Respondent 
 
CHAMBER OF MINES OF SOUTH AFRICA Fifth Respondent 
 
___________________________________________________________________ 
 
 SUPPORTING AFFIDAVIT 
___________________________________________________________________ 
 
 
I, the undersigned 

 PIETER ALBERTS 

do hereby make oath and state as follows: 

 

1. I am an adult male employed within the Public Service and appointed in the 

post of Chief Director: Legal Services of the Department of Mineral Resources 

with my office address at Building 2B, Travenna Campus, No 70 Meintjies 

Street, Arcadia, Pretoria. 

 

2. The contents of this supporting affidavit fall within my personal knowledge, 

unless the context indicates otherwise, and are to the best of my belief both 
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true and correct. 

 

3. I am duly authorised to depose to this supporting affidavit in support of this 

application for leave to appeal to the Constitutional Court against the decision 

taken by, and the judgement of, the Supreme Court of Appeal in two matters 

wherein the same legal issue arose, namely: 

 

3.1 the matter of Louw NO v Swartland Municipality (650/10) [2011] 

ZASCA 142 (hereinafter referred to as the Swartland-matter), of which 

a copy of the judgement is attached as annexure ‘PA 1' hereto; and 

 

3.2 the matter of of Maccsand v City of Cape Town (709/10; 746/10) [2011] 

ZASCA 141 (hereinafter referred to as the Maccsand-matter), of which 

a copy of the judgement is attached as annexure ‘PA 2' hereto. 

 

4. Although certain other issues also arose in the Maccsand-matter, both 

matters have in common the basic issue whether - on a proper interpretation 

of the Minerals and Petroleum Resources Development Act 28 of 2002 

(hereinafter referred to as the MPRDA) and of the Land Use Planning 

Ordinance 15 of 1985 (Cape) (hereinafter referred to as the LUPO) within the 

context and setting of the devolution, allocation and separation of legislative 

and executive competencies and powers within a system of co-operative 

government under the Constitution  of the Republic of South Africa, 1996 - the 

grant and issue of a mining right or  
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a mining permit in respect of an area of land by the Minister of Mineral 

Resources in terms of section 23 or section 27 of the MPRDA entitles the 

holder of the right or permit to undertake mining operations on such area of 

land without obtaining any further authorization in terms of the LUPO from the 

municipality in whose jurisdiction such area of land falls. 

 

 PARTIES 

 

5. The Applicant is the MINISTER OF MINERAL RESOURCES (previously 

known as the Minister of Minerals and Energy) in her official capacity as the 

political head of the Department of Mineral Resources and the Minister 

responsible for the administration of the MPRDA, care of the Office of the 

State Attorney: Cape Town, 4th Floor, Liberty Life Centre, 22 Long Street, 

Cape Town. 

 

6. The First Respondent is the SWARTLAND MUNICIPALITY, a municipality 

duly established in terms of chapter 7 of the Constitution  of the Republic of 

South Africa, 1996 (hereinafter referred to the Constitution) with its business 

address at the Municipal Offices, Malmesbury. The First Respondent was 

previously represented by Terblanche Slabber Pieters, No 8 Truter Street, 

Malmesbury and they have stated, on behalf of their client, that they will 

accept service by e-mail.  As a precaution a hard copy of this application will 

also be served on the said attorneys. 

 

7. The Second Respondent is the CITY OF CAPE TOWN, a municipality duly 
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established in terms of the Constitution with its principal office at the Civic 

Centre, No 12 Hertzog Boulevard, Central Business District, Cape Town.  The 

Second Respondent was previously represented by Cullinan & Associates, 

Ubunye House, 70 Rosmead Avenue, Kenilworth, Cape Town and they have 

stated, on behalf of their client, that they will accept service by e-mail.  As a 

precaution a hard copy of this application will also be served on the said 

attorneys. 

 

8. The Third Respondent is the MINISTER OF LOCAL GOVERNMENT, 

ENVIRONMENTAL AFFAIRS AND DEVELOPMENT PLANNING, WESTERN 

CAPE PROVINCE, Utilitas Building, No 1 Dorp Street, Cape Town.  The Third 

Respondent was previously represented by Werksmans, First Floor, No 211 

Main Road, Paarl and they have stated, on behalf of their client, that they will 

accept service by e-mail.  As a precaution a hard copy of this application will 

also be served on the said attorneys. 

 

9. The Fourth Respondent is MACCSAND (PTY) LTD, a private company 

incorporated according to the South African law with its registered office at 

Suite 201, Stone House, Stonefontein Terrace, No 95 Klipfontein Road, 

Rondebosch, Cape Town.  The Fourth Respondent was previously 

represented by Cliffe Dekker Hofmeyr Inc, 12th Floor, 11 Buitengracht Street, 

Cape Town and they have stated, on behalf of their client, that they will accept 

service by e-mail.  As a precaution a hard copy of this application will also be 

served on the said attorneys. 
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10. The Fifth Respondent is the CHAMBER OF MINES OF SOUTH AFRICA, a 

voluntary association not for gain and legal person with its business office at 

No 5 Hollard Street, Johannesburg.  The Fifth Respondent was previously 

represented by Norton Rose South Africa, No 15 Alice Lane, Sandton and 

they have stated, on behalf of their client, that they will accept service by e-

mail.  As a precaution a hard copy of this application will also be served on 

the said attorneys. 

 

11. The parties cited herein are those parties who participated in the proceedings 

before the Supreme Court of Appeal. 

 

 ESSENTIAL FACTS 

 

12. As far as the Swartland-matter is concerned, the essential facts are briefly as 

follows: 

 

12.1 A trust (which did not participate in the appeal) is the owner of the 

Remainder of the Farm Lange Kloof 701, which also falls within the 

territorial jurisdiction of the First Respondent and, in terms of the 

Scheme Regulations as contemplated in section 8 and 9 of the LUPO, 

was zoned as “Agricultural Zone I". 

 

12.2 On or about 17 February 2009 a company (which also did not 

participate in the appeal) was granted a mining right for the extraction 

of granite in  
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respect of a portion of the Remainder of the Farm Lange Kloof 701 in 

terms of section 23 of the MPRDA and on or about 3 July 2009 it 

commenced with its mining operations on that land. 

 

12.3 On or about 9 July 2009 the First Respondent launched an application 

for an interdict to prevent any mining operations on that land unless 

and until the land has been rezoned, in terms of the provisions of the 

LUPO, from “Agricultural Zone I" to “Industrial Zone III" or to such other 

zoning as would permit mining operations on that land. 

 

12.4 The case for the First Respondent was essentially that, regardless of 

the existence of a valid mining right in respect of the land in terms of 

the MPRDA, the existing zoning of that land as “Agricultural Zone I" did 

not allow for that land to be used for the purposes of a mining operation 

but prohibited such a use thereof on pain of a criminal sanction. 

 

12.5 On or about 21 December 2009 the court a quo granted a final interdict 

on the basis that: 

 

12.5.1 the LUPO was a “relevant law” in respect of a mining 

right, as is contemplated in section 23(6) and 25(2)(d) of 

the MPRDA, and was thus also applicable where land 

was being used for mining operations under a valid 

mining right in terms of the MPRDA; and 



 

 

7 

12.5.2 in any event, there is no conflict between the LUPO and 

the MPRDA as contemplated in section 146 of the 

Constitution, with the result that the LUPO is, and 

remains, operative even whilst the land was being used 

for mining operations under a valid mining right in terms 

of the MPRDA. 

 

12.6 The judgement of the court a quo in the Swartland-matter has been 

reported as Swartland Municipality v Louw NO and Others 2010 (5) SA 

314 (WCC) and no copy thereof is attached to this application. 

 

13. As far as the Maccsand-matter is concerned, the essential facts (relevant for 

present purposes and leaving aside issues pertaining to environmental 

legislation) are briefly as follows: 

 

13.1 The Second Respondent was the owner (or entitled to ownership) of 

four (4) erven also falling within its jurisdiction, namely: 

 

13.1.1 Erf 13625 Mitchell’s Plain and Erf 9889 Mitchell’s Plain, 

both of which were subject to the City of Cape Town 

Zoning Scheme Regulations made under the LUPO and 

which had a zoning of “public open space”; 

 

13.1.2 Erf 1848 Schaapkraal, which was subject to the Divisional 

Council of the Cape Zoning Scheme Regulations made 
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under the LUPO and which had a zoning of “public open 

space”; and 

 

13.1.3 Erf 1210 Mitchell’s Plain, which was subject to the 

Divisional Council of the Cape Zoning Scheme 

Regulations made under the LUPO and which had a 

zoning of “rural”. 

 

13.2 On or about 16 October 2007 the Fourth Respondent was granted a 

mining permit for the extraction of sand in respect of a portion of Erf 

13625 Mitchell’s Plain in terms of section 27 of the MPRDA and on or 

about 17 February 2009 it commenced with its mining operations on 

that erf. 

 

13.3 On or about 29 August 2008 the Fourth Respondent was granted a 

mining right for the extraction of sand in respect of a mining area 

situated on Erf 9889 Mitchell’s Plain, Erf 1848 Schaapkraal and Erf 

1210 Mitchell’s Plain in terms of section 23 of the MPRDA and during 

or about March 2009 it was about to commence with its mining 

operations on that mining area. 

 

13.4 On or about 3 March 2009 the Second Respondent launched an 

application for inter alia an interdict to prevent any mining operations 

on Erf 13625 Mitchell’s Plain unless and until inter alia authorization 

has been granted under the LUPO for the erf to be used for mining 

purposes. 
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13.5 On or about 24 March 2009 the Second Respondent launched a 

second application for inter alia an interdict to prevent any mining 

operations on Erf 9889 Mitchell’s Plain, Erf 1848 Schaapkraal and Erf 

1210 Mitchell’s Plain unless and until inter alia authorization has been 

granted under the LUPO for the erven to be used for mining purposes. 

 

13.6 The case for the Second Respondent was essentially that, regardless 

of the existence of a valid mining right or valid mining permit in respect 

of the erven in terms of the MPRDA, the existing zonings of the erven 

did not allow for those erven to be used for the purposes of a mining 

operation but prohibited such a use thereof on pain of a criminal 

sanction. 

 

13.7 On or about 20 August 2010 the court a quo inter alia granted a final 

interdict on the basis that: 

 

13.7.1 constitutional responsibility for the functional area of 

“municipal planning” (which includes the control and 

regulation of the use of land), entrusted by the 

Constitution to a local government, cannot be taken away 

by national legislation because the Constitution does not 

give the national legislature such a right; and 

 

13.7.2 the resultant overlap between the application of the 

MPRDA and the LUPO, to land on which mining 
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operations take place, is congruent with the constitutional 

scheme of concurrent powers. 

 

13.8 The judgement of the court a quo in the Maccsand-matter has been 

reported as City of Cape Town v Maccsand (Pty) Ltd and Others 2010 

(6) SA 63 (WCC) and no copy thereof is attached to this application. 

 

14. In both matters, therefore, the legal issue was whether the holder of a mining 

authorization, granted in terms of the MPRDA, also requires a form of 

planning authorization, as contemplated in the LUPO, permitting the use of 

land for mining purposes, in order to exercise his rights under that mining 

authorization and to proceed with his mining operations. 

 

 DECISION AGAINST WHICH LEAVE TO APPEAL IS SOUGHT 

 

15. As appears from paragraph [12] of annexure ‘PA 1' hereto and from 

paragraph [33] of annexure ‘PA 2' hereto, the Supreme Court of Appeal 

decided that the LUPO operates alongside the MPRDA, with the result that 

once a person has been granted a mining authorization in terms of section 23 

or 27 of the MPRDA he will not be able to commence mining operations in 

terms of that mining authorization unless the LUPO allows for that use of the 

land in question. 

 

16. On the basis of this decision, the appeal in both matters (as far as the so-

called LUPO-issue was concerned) was unsuccessful. 
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17. In the Swartland-matter the appeal was dismissed, thus resulting in a final 

interdict by the court a quo - interdicting and restraining mining activities on 

the Remainder of the Farm Lange Kloof 701 unless and until the said property 

has been rezoned, in terms of the provisions of the LUPO, from “Agricultural 

Zone I" to “Industrial Zone III" or to such other zoning as would permit mining 

operations on the said property - to stand. 

 

18. In the Maccsand-matter the appeal was partially upheld (on grounds which 

are not of any relevance for present purposes), but it also resulted in 

declarator as well a final interdict - that no mining operations may commence 

or continue on Erf 13625 Mitchell’s Plain, Erf 9889 Mitchell’s Plain, Erf 1848 

Schaapkraal and Erf 1210 Mitchell’s Plain unless and until authorization has 

been granted in terms of the provisions of the LUPO for the land in question to 

be used for mining - to stand. 

 

 GROUNDS UPON WHICH DECISION IS DISPUTED 

 

19. The grounds upon which the aforesaid decision is disputed, are: 

 

19.1 mainly, that on a proper interpretation, within the context and against 

the background of the constitutional scheme for the distribution of 

governmental power, the scope and field of application of the MPRDA 

and the LUPO do not overlap as far as the use of a particular area of 

land is concerned because the use of land for purposes of mining is not 

a land  
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use as contemplated for the purposes of the LUPO; and 

 

19.2 alternatively, that if the MPRDA and the LUPO both apply to and 

regulate the use of land for purposes of mining, the conflict then 

existing between the MPRDA and the LUPO should be resolved in 

terms of section 148, of the Constitution so that the MPRDA prevails 

over the LUPO in this regard. 

 

20. In this regard I humbly submit that the learned judges in the Supreme Court of 

Appeal, for reasons that will became clearer hereunder, mainly erred in the 

following respects: 

 

20.1 The question, whether the use of land for purposes of mining under the 

MPRDA is a land use as contemplated for the purposes of the LUPO, 

was not considered. 

 

20.2 The issue was not whether the MPRDA provides a surrogate municipal 

planning function that displaces the LUPO but simply whether, in a 

case where the MPRDA already grants the land use rights required for 

mining in respect of a parcel of land under section 5(3) and section 

27(7) thereof, those same land use rights must again be granted under 

the LUPO for that selfsame parcel of land (by means of whatever legal 

mechanism is available in terms thereof) before mining can commence. 
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20.3 In the discussion and analysis of the constitutional scheme for the 

distribution of governmental power, the fact that such powers (and 

functions or competencies) cannot be distributed or allocated between 

hermetically sealed compartments was not taken into account.  In the 

result and once the power to determine a land use right was regarded 

or labeled as part of the functional area of “municipal planning” listed in 

Schedule 4 of the Constitution, it was assumed that it fell squarely and 

solely within that functional area without considering that, in terms of 

the Constitution, the power to determine a land use right may also (and 

in my respectful submission does) fall within another functional area or 

allocated power or may be reasonably necessary or incidental to the 

exercise of another constitutional function or power by a different organ 

of state. 

 

20.4 Despite the realization that, under the constitutional scheme for the 

distribution of governmental power, mining was an exclusive national 

legislative competence from which the MPRDA as national legislation 

stemmed whilst municipal planning was a concurrent legislative 

competence within which provincial legislation such as the LUPO may 

be enacted, the idea of dual authorizations by different administrators 

and the co-existence of two spheres of control - even if that resulted in 

a situation where a municipality may veto the use of land for mining - 

still found favor whilst the inconsistency between an exclusive 

competence  entrusted to one sphere of government whilst recognizing 

a veto for another sphere of government remains unresolved.  
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21. Accordingly, the Supreme Court of Appeal should have decided that the 

LUPO does not operate alongside the MPRDA, with the result that once a 

person has been granted a mining authorization in terms of section 23 or 27 

of the MPRDA he will be able to commence mining operations in terms of that 

mining authorization without having to first obtain authorization under the 

LUPO allowing the use of the land in question for mining. 

 

22. Alternatively, the Supreme Court of Appeal should have decided that, to the 

extent that both the MPRDA and the LUPO apply to and regulate the use of 

land for purposes of mining, a conflict then existed between these two 

legislative instruments and that such conflict must be resolved in terms of 

section 148 of the Constitution so that the MPRDA prevails over the LUPO in 

this regard, again with the result that once a person has been granted a 

mining authorization in terms of section 23 or 27 of the MPRDA he will be able 

to commence mining operations in terms of that mining authorization without 

having to first obtain authorization under the LUPO allowing the use of the 

land in question for mining. 

 

 CONSTITUTIONAL MATTER RAISED BY DECISION AND CONNECTED ISSUES 

 

23. The constitutional matter raised by the aforesaid decision is in a nutshell the 

proper and constitutionally-consistent interpretation of the MPRDA and the 

LUPO within the constitutional scheme for the distribution of governmental  
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powers so as to give effect to that scheme. 

 

24. Some of the constitutional issues connected to this decision and relevant for 

such a purpose-orientated interpretation of the MPRDA and the LUPO are the 

following: 

 

24.1 An important issue to consider is what the proper test is under the 

present constitutional dispensation, where legislative instruments from 

different spheres of government seek to regulate and control the same 

aspect or activity, for determining the interrelationship and interaction 

between such legislative instruments and/or competencies. 

 

24.2 A further important issue (flowing from the previous one) to consider is 

what the proper test is for the demarcation of legislative (and 

executive) competence under the present constitutional dispensation, 

especially where: 

 

24.2.1 under the constitutional scheme for the distribution of 

governmental power, such powers (and functions or 

competencies) cannot be distributed or allocated between 

hermetically sealed compartments; 

 

24.2.2 in respect of any matter listed in Schedule 4 of the 

Constitution, it is expressly provided [in section 44(3) and  
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section 104(4) of the Constitution] that legislation with 

regard to a matter that is reasonably necessary for, or 

incidental to, the effective exercise of a power concerning 

any matter so listed, is, for all purposes, legislation with 

regard to a matter listed in Schedule 4; 

 

24.2.3 in respect of any matter listed in Schedule 5 of the 

Constitution and/or in respect of any matter falling withing 

the residual but plenary legislative competency of the 

national legislature, no such express provision is made; 

and 

 

24.2.4 such demarcation appears to serve a dual purpose: firstly 

and in pursuit of the doctrine of legality, to entrust and 

mandate the various spheres of government or organs of 

state each with their own governmental and legislative 

power required for their proper functioning; secondly and 

in pursuit of the rule of law or certainty, to catagorize 

each allocation of governmental power and legislation in 

such a manner that, in the event of a conflict in the 

exercise of those allocated governmental powers or in the 

event of conflicting laws, the applicable constitutional 

prescription for the resolution of such a conflict [to be 

found in section 146 to section 150 of the Constitution] 

can be identified. 
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24.3 Yet a further important issue (related to the aforegoing two issues) to 

consider is whether national legislation on mineral resources, enacted 

in the exercise of an exclusive national legislative competence and also 

dealing with the matter of the land use rights required for the mining 

thereof, is constitutionally competent where such land use rights are  

reasonably necessary for, or incidental to, and in fact an integral part 

of, the effective exercise of such exclusive national legislative 

competence; and how effect should be given thereto when other 

legislation conflicts therewith. 

 

24.4 Lastly, it is important to consider the test for determining when a 

conflict between legislation, requiring the application of the 

constitutional prescriptions for the resolution of such a conflict, exists 

and also to determine whether in this case such a conflict in fact exists 

between the MPRDA and the LUPO as far as right to use land for 

mining is concerned. 

 

25. In the premises, I submit that this appeal raises a constitutional issue. 

 

 SUPPLEMENTARY INFORMATION OR ARGUMENT 

 

26. For the sake of convenience and to put the case for the Applicant in 

perspective, I briefly set out the broad outlines of her argument. 

 

27. As a point of departure we submit that, where legislative instruments from 
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different competent spheres of government seek to regulate and control the 

same aspect or activity under the current constitutional dispensation, the 

proper test to determine the interrelationship and interaction between such 

legislative instruments and/or competencies is no longer the hierarchical 

relationship between the different tiers of legislatures but a nuanced 

consideration in three separate stages of the following three consecutive 

questions: 

 

27.1 firstly, whether the legislative instruments in question (here the 

MPRDA and the LUPO) fall within the constitutional competency of 

their respective legislatures and on what specific basis; 

 

27.2 secondly and if both of them are constitutionally competent, what the 

field and scope of application of each legislative instrument is, which 

includes a determination of whether or not they overlap in their field 

and scope of application and, if they do overlap, whether or not they 

conflict with each other; and 

 

27.3 thirdly, if in their field and scope of application they are in conflict with 

each other, how that conflict is to be resolved. 

 

28. On the first level of competence both the MPRDA and the LUPO is 

accepted by all parties concerned as constitutionally competent. 

 

29. On the second level of the field and scope of application of each 

legislative instrument, we submit that on a proper interpretation the LUPO 
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does not operate alongside the MPRDA and thus, once a person has been 

granted a mining authorization in terms of section 23 or 27 of the MPRDA, he 

will be able to commence mining operations in terms of that mining 

authorization without having to first obtain authorization under the LUPO 

allowing the use of the land in question for mining.  We say so for the 

following reasons: 

 

29.1 Such an interpretation is consistent with the exclusive nature of the 

national competence to legislate on mining and mineral resources, 

which competence in its exclusive allocation to the national level of 

government recognizes the integrated nature of the Southern African 

mining sector, its importance to the economy and the internationally 

accepted sovereignty over the South African mineral resources vesting 

in national government. 

 

29.2 Such an interpretation is consistent with the fact that municipal 

government is not granted any executive authority in respect of the 

functional area of mining and mineral resources in terms of section 156 

of the Constitution and realistically the regulation of mining, or any 

aspect thereof, cannot be seen as a local government matter nor as 

part of the affairs of a municipality. 

 

29.3 The granting of the land use rights required for mining under the 

MPRDA is an integral component of a mining right or a mining permit 

for which  
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provision is already made; consequently, an additional regulation of 

those land-use rights and the mining-related use of land under the 

LUPO is a duplication which is inconsistent with the objects of the 

MPRDA, is an instance of over-regulation inconsistent with the 

Constitution and is in breach of the rule of law because of the 

uncertainty it creates. 

 

29.4 In view thereof that the MPRDA already provides for a determination of 

the land-use rights required for mining purposes as well as for a 

system of control over such mining-related land-use rights, there is no 

scope for the LUPO to be a “relevant” law or to be applicable to these 

mining authorizations: an interpretation of the MPRDA whereby the use 

of land for mining operations is included within the land uses controlled 

in terms of the LUPO and whereby the use restrictions imposed in 

terms of the LUPO are applied with respect to the use of land for 

mining purposes, would result in the LUPO (and the local authorities) 

controlling the mining authorization itself and putting local authorities in 

a position to veto the grant of a mining authorization by refusing an 

application for rezoning (in terms of section 17 of the LUPO) or for a 

departure (in terms of section 15 of the LUPO) which otherwise would 

have allowed for the land in question to be used for mining purposes. 

 

29.5 That a veto for each and every local authority was intended is 

inconceivable, given the scope and importance of the mining industry 

for the Republic of South Africa, the exclusive competence granted by 
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the Constitution to the national legislature over mining and the 

legislative history of the MPRDA. 

 

29.6 Lastly there is a fundamental difference between the MPRDA and the 

LUPO to consider, namely that the LUPO is premised upon the 

common-law concept of ownership of land whilst the MPRDA is not.  

The essential nature of a zoning scheme has been described as an 

instrument to restrict the rights of all owners in an area, a regulated 

system which both limits the rights of ownership but also confers rights 

on owners to expect compliance by neighbours with the terms of the 

mutually applicable scheme so that powers and rights of owners of 

immovable property are restricted.  A mining authorization granted in 

terms of the MPRDA is not derived from any ownership of the land 

itself, because in terms thereof the traditional concept of “mineral 

rights” - operating as a legal institution within the private law of property 

- has been abolished and replaced with a licensing system operating 

within the public law, making provision for a number of statutorily-

defined authorizations.  

 

29.7 In the premises, on a proper interpretation of the MPRDA and the 

LUPO, the use of land for purposes of mining under the MPRDA is not 

a land use as contemplated for the purposes of the LUPO. 

 

30. On the third level of conflict resolution and in the event of the use of land 

for purposes of mining under the MPRDA being held to be also a land use as 
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contemplated for the purposes of the LUPO, then we submit that these two 

legislative instruments do not only overlap in their field and scope of 

application but are indeed in conflict with each other. 

 

30.1 We submit that the appropriate tests for identifying a conflict between 

legislative instruments are: 

 

30.1.1 that two legislative instruments are inconsistent in the 

sense that they cannot stand at the same time, or cannot 

stand together, or cannot both be obeyed at the same 

time; 

 

30.1.2 that two legislative instruments are inconsistent in the 

sense that the one takes away a right conferred by the 

other even though the right be one which might be 

waived or abandoned without disobeying the legislative 

instrument which conferred it; 

 

30.1.3 that two legislative instruments are inconsistent in the 

sense that one competent legislature expressly or 

impliedly evinced its intention to cover the whole field and 

the other  legislature assumed to enter to any extent upon 

the same field, the inconsistency being demonstrated by 

the mere existence of the two sets of provisions; and/or 
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30.1.4 that two legislative instruments are inconsistent in the 

sense that the one legislative instrument makes or acts 

upon as lawful that which the other makes unlawful, or 

vice versa. 

 

30.2 An application of these tests to the facts of the present case yields the 

following results: 

 

30.2.1 The MPRDA confers mining-related land-use rights which 

the LUPO effectively takes away. 

 

30.2.2 The national legislature evinces its intention to cover the 

whole field with the MPRDA, at least as far as the 

determination of mining-related land-use rights and the 

control thereof are concerned, whilst the LUPO assumes 

to enter, to that very extent, upon the same field. 

 

30.2.3 The MPRDA makes lawful the mining-related land-uses 

inherent to and part of a mining authorization, whilst the 

LUPO makes such a use of land unlawful. 

 

30.2.4 In addition both the MPRDA and the LUPO make 

provision for further powers, such as the power to make 

regulations and the powers to impose conditions, the 

exercise of which may also potentially be inconsistent 
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and which, potentially, cannot be obeyed at one and the 

same time. 

 

30.3 In the premise there is a conflict between the LUPO (as provincial 

legislation providing for a regime to license and control land use) and 

the MPRDA (as national legislation regulating and controlling land use 

as an integral component of a mining authorization), which brings the 

constitutional prescriptions for the resolution of such a conflict into 

consideration. 

 

30.4 We submit that this conflict is to be resolved by means of the 

provisions of section 148 of the Constitution: 

 

30.4.1 Section 146 of the Constitution applies to conflict between 

Schedule 4-legislation, which the MPRDA is not. 

 

30.4.2 Section 147(1) of the Constitution applies to conflict with a 

provision of a provincial constitution, which the LUPO is 

not. 

 

30.4.3 Section 147(2) of the Constitution applies to conflict with 

Schedule 5-legislation, which is not at stake here. 

 

30.4.4 Section 148 of the Constitution is the only constitutional 

prescription for conflict resolution remaining and it 
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stipulates that if a dispute concerning a conflict cannot be 

resolved by a court, the national legislation prevails over 

the provincial legislation. 

 

30.5 We submit that section 148 of the Constitution provides a default 

solution, applicable as a deadlock-breaking mechanism where no other 

constitutional prescription for the resolution of such a conflict is 

available. 

 

30.6 Consequently and in terms of section 148 of the Constitution, because 

there are no other prescripts for a court to apply, the MPRDA (as 

national legislation) prevails over the LUPO (as provincial legislation). 

 

30.7 In this instance the LUPO and its zoning schemes are not invalidated 

but in terms of section 149 of the Constitution become temporarily 

inoperative in relation to any mining-related land use under the MPRDA 

for as long as the conflict remains, which will essentially be for the 

period from the date upon which a mining authorization came into 

effect in terms of the MPRDA to the date of mine closure (after 

completion of rehabilitation) in terms of section 43 of the MPRDA. 

 

30.8 This outcome of a constitutional preference given to the MPRDA in the 

case of a conflict with the LUPO and its zoning schemes is reflected in 

section 35(1)(b) of the Local Government: Municipal Systems Act 32 of 

2000, dealing with the status of the integrated development plan of a 
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municipality - that integrated development plan must in terms of section 

25(1) read with section 26(e) thereof reflect a spatial development 

framework which must include the provision of basic guidelines for a 

land use management system for the municipality but the integrated 

development plan binds the municipality in the exercise of its executive 

authority except to the extent of any inconsistency between a 

municipality's integrated development plan and national or provincial 

legislation, in which case such legislation prevails. 

 

30.9 This outcome of a constitutional preference given to the MPRDA in the 

case of a conflict with the LUPO and its zoning schemes - as far as the 

use of land for mining purposes are concerned - is also in principle 

consistent with section 156(3) of the Constitution.  In terms of section 

156(2) of the Constitution a municipality is competent to make by-laws 

on municipal planning (which includes the control and regulation of 

land use).  In terms of section 156(3) of the Constitution, however, and 

only subject to section 151(4) thereof, such a by-law that conflicts with 

national legislation is invalid.  In other words, subject only to section 

151(4) of the Constitution, a municipal by-law on the control and 

regulation of land use which conflicts with the MPRDA will be invalid.  

Section 151(4) of the Constitution stipulates that the national 

government may not compromise or impede a municipality's ability or 

right to exercise its powers or perform its functions, but in context this 

qualifier to section 156(3) of the Constitution simply cannot mean that 

national legislation may not conflict at all with a municipal by-law.  If 
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section 151(4) of the Constitution meant that there may be no such 

conflict, the constitutional provision in section 156(3) thereof for 

invalidity of the municipal by-law in the case of conflict is meaningless 

and without any effect.  Mere conflict between the MPRDA and such a 

municipal by-law would thus not, per se, from a constitutional 

perspective be regarded as unacceptable or as a form of either a 

compromise of or an impediment to a municipality's ability or right to 

exercise its powers or perform its functions. 

 

30.10 In more concrete terms the Constitution thus contemplates that both 

the national legislator and the municipal legislator may legislate on land 

use, that such legislation may conflict either directly or indirectly in its 

implementation, that such a conflict is not an encroachment and that as 

long as there is no actual compromise of or impediment to a 

municipality's ability or right to exercise its powers or perform its 

functions, the national legislation prevails. 

 

31. Against the background of this argument, we submit with respect that the 

judges of the Supreme Court of Appeal not only focused overly on the 

municipal sphere of government and the functional area of municipal 

planning, but also failed to fully investigate and consider the field and scope of 

application of both the MPRDA and the LUPO with a view to determine if they 

overlap and if so, how is the conflict between them to be resolved. 
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 APPLICATION TO ANOTHER COURT FOR LEAVE TO APPEAL 

 

32. No leave is sought, nor will be sought, to appeal to any other court. 

 

 INTERESTS OF JUSTICE 

 

33. The issues raised in this matter are, it is submitted, complex and of significant 

importance to, inter alia, the mining industry in South Africa and, inter alia, 

 

33.1 call for a consideration of the interpretation and administration of the 

MPRDA, as a whole, with regard to its constitutionally-mandated scope 

and field of application in relation to a zoning scheme under the LUPO; 

 

33.2 require a determination of whether the holder of a mining authorization 

under the MPRDA (granted by the national authority) also requires 

planning authorization under the LUPO (from a local authority) in order 

to exercise his rights under the MPRDA, but this basic question raises 

a number of other questions and sub-issues which have to be fully 

canvassed in order to deal therewith; 

 

33.3 are complicated further by the constitutional allocation of functional 

areas of legislation between the national and provincial spheres of 

government as well as the current constitutional status of local 

government; 
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33.4 require that not only do the interpretation of the MPRDA and the LUPO 

have to be dealt with, but their interrelation as well as the resolution of 

any conflict between them; and 

 

33.5 are also important because of the role of mining in the economy of the 

Republic of South Africa as well as the potential impact this matter may 

have on every mining company as well as every foreign investor in our 

mining industry. 

 

34. At the heart of this matter lies the question whether the Constitution requires 

and allows every municipality, through the regulation and control of land use 

(or the instrument of municipal planning) within its area of jurisdiction, to also 

regulate and control the use of land for mining purposes and thus mining 

itself, which question must in the interest of justice and certainty be resolved. 

 

WHEREFORE I pray that it shall please this Honorable Court to grant an order as is 

sought in the Application for Leave to Appeal. 

 
 
 
 
 
 
 
 

                                                  
Deponent: P Alberts 

 
 
 
I hereby certify that the Deponent has acknowledged that he knows and understands 
the contents of this affidavit, which was signed and sworn before me at Pretoria on 
the .... day of OCTOBER 2011, the regulations contained in Government Notice No 
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R1258 of 21 July 1972, as amended, having been complied with. 
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