
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 

CC Case No: 102/2011 

 

 

In the matter between: 

 

 

MINISTER OF MINERAL RESOURCES Applicant 

 

 

 

and 

 

 

 

SWARTLAND MUNICIPALITY First Respondent 

 

CITY OF CAPE TOWN Second Respondent 

 

MINISTER OF LOCAL GOVERNMENT, 

ENVIRONMENTAL AFFAIRS AND DEVELOPMENT 

PLANNING, WESTERN CAPE PROVINCE Third Respondent 

 

MACCSAND (PTY) LTD Fourth Respondent 

 

CHAMBER OF MINES OF SOUTH AFRICA Fifth Respondent 

 

 

 

PRACTICE NOTE FOR THE FIRST RESPONDENT, THE SWARTLAND 

MUNICIPALITY 

 

 

 

A. THE NATURE OF THE PROCEEDINGS 

 

1. This is an application by the Applicant, the Minister of Mineral Resources, for leave 

to appeal to the Constitutional Court against the judgments of the Supreme Court of 

Appeal in: 
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1.1 Louw NO v Swartland Municipality (650 / 10) [2011] ZASCA 142 (23 

September 2011). 

 

1.2 Maccsand v City of Cape Town 2011 (6) SA 633 SCA. 

 

2. In the judgment in the Maccsand case, which also determined the outcome of the 

judgment in the Swartland case, the Supreme Court of Appeal held, inter alia, that the 

grant of a mining right or a mining permit issued by the Minister of Mineral 

Resources in terms of section 23 and section 27 of the Minerals and Petroleum 

Resources Development Act 28 of 2002 (“the MPRDA”) does not entitle the holder of 

the right or permit to undertake mining operations without obtaining the necessary 

authorisation in terms of the Land Use Planning Ordinance 15 of 1985 (Cape) 

(“LUPO”).  This finding is the focus of the appeal against the Swartland judgment. 

 

3. The First Respondent, the Swartland Municipality (“the Municipality”), is only a 

party in the Swartland appeal and not involved in the Maccsand appeal.  The 

Municipality abides the decision of this Court in respect of the application for leave to 

appeal, but, in the event of leave being granted, opposes the appeal on its merits. 

 

B. THE ISSUES THAT WILL BE ARGUED ARE AS FOLLOWS: 

 

4. The essential issue is the following – 

 

Where land is zoned in terms of a zoning scheme and scheme regulations promulgated 

under LUPO for uses which do not permit mining, is the holder of a mining right in 
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respect of such land issued under the MPRDA entitled to conduct mining activities on 

such land, notwithstanding the prohibitions against such activities reflected in LUPO 

and the scheme regulations, without an appropriate rezoning of the land first being 

obtained from the local authority in where jurisdiction such land is situate? 

 

5. The central argument presented by the Applicant in this application is that the 

granting of a mining right under section 23 of the MPRDA for the mining of a mineral 

in a mining area, also determines the mining-related land use rights in respect of such 

land.  In this regard it is contended on behalf of the Applicant that the MPRDA 

regulates the subject matter of mining and mineral resources, including the use of land 

to which a mining right relates, exhaustively, to the exclusion of any exercise by a 

municipality, under the provisions of LUPO, of its powers in respect of the functional 

area listed as “municipal planning” in Part B of Schedule 4 of the Constitution. 

 

6. We contend that although LUPO was promulgated in 1985, it continues in existence 

in terms of item 2 of Schedule 6 of the Constitution, and therefore constitutes binding 

law.  In terms of section 156(1) of the Constitution, a municipality has executive 

authority in respect of, and has the right to administer, inter alia, the local government 

matter listed as “municipal planning” in Part B of Schedule 4 of the Constitution.  

This functional area relates to the control and regulation of the use of land.  Except for 

the limited powers of the national government to assume control of the affairs of a 

municipality, as set out in sections 100, 139 and 155(6) and (7) of the Constitution, 

the national government is not entitled to assume the function of municipal planning 

that vests in municipalities, by means of the MPRDA. 
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C. THE PORTIONS OF THE RECORD THAT ARE NECESSARY FOR THE 

DETERMINATION OF THE MATTER 

 

7. The judgment of the Supreme Court of Appeal in Louw NO v Swartland 

Municipality, a copy whereof is in Vol. 6 of the Swartland Record, at page 562 to 

567. 

 

8. The following parts of the Swartland Record are relevant: 

 

8.1 Volume 1, p. 2 (the prayer of the Notice of Motion); p. 7-27 (the affidavit); 

 

8.2 Volume 2, p. 132-138 (the affidavit); p. 145-159 (para 18-49 of the affidavit), 

p. 188-200 (annexure HvN 5, the mining right); 

 

8.3 Volume 5, p. 417-450 (the affidavit); p. 454-458 (para 6-11 of the affidavit); p. 

463-471 (para 23-37 of the affidavit); p. 482-488 (para 68-85 of the affidavit); 

and 

 

8.4 Volume 6, p. 496-515 (the judgment by the High Court). 

 

D. THE DURATION OF ORAL ARGUMENT 

 

9. We estimate the duration of oral argument in respect of both appeals to be two days. 
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E. SUMMARY OF ARGUMENT 

 

10. Municipalities are the third tier of government, and in terms of section 40 of the 

Constitution all spheres of government are distinctive, interdependent and 

interrelated, and must observe and adhere to the principles in Chapter 3 of the 

Constitution, which, inter alia, places an obligation on all spheres of government to 

exercise their powers and perform their functions in a manner that does not encroach 

on the functional integrity of government in another sphere. 

 

11. The status of a municipality has therefore been enhanced by the Constitution and 

placed alongside national and provincial government, interdependent and interrelated 

to the other two, but closest to the inhabitants of a municipality, with functions and 

responsibilities aimed at fulfilling the needs of its inhabitants. 

 

12. In terms of section 156(1) of the Constitution, read with Part B of Schedule 4, the 

functional area of municipal planning, which means the control and regulation of land 

use, is a power that falls within the executive authority that vests in municipalities. 

 

13. Although the Constitution confers certain powers on the national government to pass 

legislation in respect of the functional areas assigned to municipalities and empower 

national and provincial spheres of government to intervene in the performance by 

municipalities of their functions (in terms of sections 44(1), 100, 139 and 155(6) and 

(7)), such powers are restricted and may only be exercised under certain well-defined 

exceptional circumstances, and only temporarily and in compliance with strict 

procedures. 
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14. The reasons for the constitutional protection of the powers of municipalities in respect 

of municipal planning, as emphasised in various decisions of our courts, is that 

municipal planning is a function that will be influenced by numerous local 

considerations, and it is important that local knowledge be applied in the taking of 

such decisions, to the benefit of the inhabitants of a municipality’s area of 

jurisdiction. 

 

15. We submit that the central argument presented on behalf of the Applicant, namely that 

the MPRDA “trumps” or “overrides” LUPO, is incorrect.  There is no express 

provision in the MPRDA to this effect, which would have been expected in the event 

of this having been the intention of the legislature.  Moreover, the MPRDA does not 

do so by implication.  It does not require or permit the Minister, when deciding 

whether a mining right should be granted in terms of section 23, to give consideration 

to matters concerning municipal planning.  Moreover, section 23(6) expressly 

provides that a mining right is subject to any relevant law.  Section 25(2)(d) provides 

that the holder of a mining right must comply, inter alia, with the provisions of the 

MPRDA and any other relevant law.  The argument advanced on behalf of the 

Minister, namely that “relevant law” should be construed to be limited to compatible 

or complimentary law regulating the exercise of mining activities, and not law such as 

LUPO, is untenable. 

 

16. To interpret the MPRDA in a manner that allows the national government to remove 

the function of municipal planning from a municipality, and to assume such powers, 

would be in conflict of the Constitution. 

 



7 
 

17. Although mining represents a matter of exclusive national legislative competence, and 

the exercise by a municipality of its powers in terms of LUPO, in respect of municipal 

planning, may have an effect on whether mining activities may be undertaken on land 

falling within a municipality’s jurisdiction, the application of LUPO does not 

constitute an intrusion into the field of mining as an exclusive national competence, in 

view thereof that LUPO is not directed at the control of mining per se. 

 

18. Insofar as the MPRDA also, to a limited extent, regulates the use of land for mining 

purposes, which appears to create an overlap with the functional area of municipal 

planning, there is no reason why two spheres of government control cannot co-exist, 

even if they do overlap.  In any event, bearing in mind that, in the context of the 

present matter, the national sphere of control in respect of mining operates from a 

national perspective, while the functional area of municipal planning operates from a 

municipal perspective, no conflict exists between these functions at different levels of 

government. 

 

F. LIST OF AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE 

PLACED DURING ORAL ARGUMENT 

 

19. Maccsand (Pty) Ltd and Another v City of Cape Town and Others 2011 (6) SA 

633 (SCA); 

 

20. Johannesburg Municipality v Gauteng Development Tribunal 2010 (6) SA 182 

(CC); 

 

21. Johannesburg Municipality v Gauteng Development Tribunal and Others 2010 

(2) SA 554 (SCA); 
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22. Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Another 2009 (1) SA 337 (CC). 

 

 

 J A NEWDIGATE S.C. 

 

  

 P de B VIVIER 

 

 Chambers, Cape Town 

 13 January 2012 

 


