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A. INTRODUCTION 

 

1. In these heads of argument the parties described below will be referred to as follows: 

 

1.1 the First Respondent in the application to this Court for leave to appeal, the 

Swartland Municipality, - “the Municipality”; 

 

1.2 the First to Fourth Respondents in the application brought by the Municipality 

in the Western Cape High Court, the trustees of the Hugo Louw Trust, – “the 

Trust”; 

 

1.3 the Fifth Respondent in such application, Elsana Quarry (Pty) Ltd, – “Elsana”; 

 

1.4 the Sixth Respondent in such application (the Applicant in the application to 

this Court for leave to appeal), the Minister of Mineral Resources, – “the 

Minister”. 

 

2. The Municipality brought an application in the Western Cape High Court for an order 

prohibiting the Trust and Elsana from carrying out mining activities on the property 

known as the remainder of the farm Lange Kloof No. 701 in the district of 

Malmesbury (“the farm”), unless and until the farm had been rezoned from 

Agricultural Zone 1 to Industrial Zone 3.
1
  The application was opposed by the Trust 

and by Elsana, as well as by the Minister.  The application was granted by the 

                                                           
1
  Record (Vol. 1): 1 / 2. 
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Western Cape High Court (per Le Grange J).
2
  With the leave of the court of first 

instance, the Trust, Elsana and the Minister appealed to the Supreme Court of Appeal.  

The appeal was not pursued by the Trust and Elsana, which withdrew their appeal 

shortly before it was to be heard.
3
  The Minister, however, persisted with the appeal.  

The Supreme Court of Appeal (per Plasket AJA, with Harms AP and Cloete, 

Shongwe and Wallis JJA concurring) dismissed the appeal.
4
 

 

3. The Minister now applies for leave to appeal to this Court against the decision of the 

Supreme Court of Appeal.  In terms of the directions of this Court dated 7 November 

2011, the written arguments of the parties must canvass the merits of the appeal in the 

case of leave being granted.  The Municipality abides the decision of the Court in 

respect of the application for leave, but opposes the appeal on its merits (in the event 

of leave being granted).  For the sake of convenience, these heads of argument are 

drafted on the assumption of leave having been granted, and the proceedings before 

this Court will therefore, where appropriate, be referred to as “the appeal”. 

 

4. The appeal turns on the interpretation and application of three central enactments, 

namely – 

 

4.1 the Constitution of the Republic of South Africa, 1996 (“the Constitution”); 

 

4.2 the Land Use Planning Ordinance, no. 15 of 1985 (Cape) (“LUPO”), together 

with the scheme regulations and zoning scheme promulgated under it; 

                                                           
2
  The judgment of the court of first instance is at Record (Vol. 6): 496 and following. The matter is reported 

as Swartland Municipality v Louw NO 2010 (5) SA 314 (WCC). 
3
  Record (Vol. 6): 565, para [10]. 

4
  The judgment of the SCA is at Record (Vol. 6): 562 and following. 
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4.3 the Mineral and Petroleum Resources Development Act, no. 28 of 2002 (“the 

MPRDA”). 

 

5. The essential question for determination in the appeal is this:  where land is zoned in 

terms of a zoning scheme and scheme regulations promulgated under LUPO for uses 

which do not permit mining, is the holder of a mining right in respect of such land 

issued under the MPRDA entitled to conduct mining activities on such land, 

notwithstanding the prohibitions against such activities reflected in LUPO and the 

scheme regulations, without an appropriate rezoning of the land first being obtained?  

Phrased differently, and to adopt the metaphor used by the Respondents in the court 

of first instance, do the provisions of the MPRDA, and a mining right issued in terms 

thereof, “trump” the provisions of LUPO, as well as scheme regulations and a zoning 

scheme promulgated in terms thereof?
5
 

 

6. This question was answered in the negative, and therefore in favour of the 

Municipality, by the court of first instance and by the Supreme Court of Appeal.  The 

same conclusion was reached by the Western Cape High Court (per Davis J and 

Baartman J) in City of Cape Town v Maccsand (Pty) Ltd and Others,
6
 which 

decision was likewise upheld, in respect of this issue, by the Supreme Court of 

                                                           
5
  Record (Vol. 5): 446, para 17. 

6
  The judgment is in the Record of the Maccsand application for leave to appeal (Vol. 13): 1149 and 

following.  The matter is reported as City of Cape Town v Maccsand (Pty) Ltd and Others 2010 (6) SA 63 
(WCC). 
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Appeal.
7
  It will be submitted to this Court that, for the reasons set out more fully in 

these heads of argument, these decisions are correct. 

 

B. MATERIAL FACTS 

 

7. The material facts, as well as the applicability of certain statutory enactments, are not 

in dispute. 

 

8. The Municipality is a municipality as contemplated in the Local Government: 

Municipal Structures Act, no. 117 of 1998, and the Local Government: Municipal 

Systems Act, no. 32 of 2000, read together with sections 155 and 156 of the 

Constitution.  The Municipality is a local authority as contemplated in section 2 of 

LUPO.  Scheme regulations, as contemplated in section 8 of LUPO, have been issued, 

and apply to the area falling under the Municipality’s jurisdiction.
8
 

 

9. The Trust is the owner of the farm, which falls within the Municipality’s area of 

jurisdiction.  The farm is zoned in terms of the scheme regulations as Agricultural 

Zone 1.  In the circumstances, the primary use to which it may be put is that of 

agriculture.  Mining is not permitted in terms of the present zoning of the farm; for 

mining to take place the farm would have to be rezoned as Industrial Zone 3.
9
 

 

                                                           
7
  The judgment of the Supreme Court of Appeal is in the Maccsand record (Vol. 14): 1278 and following.  The 

matter is reported as Maccsand (Pty) Ltd and Another v City of Cape Town and Others 2011 (6) SA 633 
(SCA). 

8
  Record (Vol. 1): 8, para 1, and 11 / 12, para 14. 

9
  Record (Vol. 1): 14, para 20. 
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10. One of the trustees of the Trust, Mr Hugo Louw, is a director of Elsana.
10

  A mining 

right, as contemplated in the MPRDA, was granted to Elsana.  A copy of the mining 

right, setting out the terms and conditions which apply to it, is annexure “HVN5” to 

Elsana’s answering affidavit in the court of first instance.
11

  The mining right relates 

to the mining of granite on the farm. 

 

11. On 3 June 2008, an application for the rezoning of the farm was submitted on behalf 

of the Trust.  The application was made in terms of section 17 of LUPO, and was for  

a change in land use, for the purpose of establishing a granite quarry, from 

Agricultural Zone 1 to Industrial Zone 3.
12

  However, before the rezoning application 

could be dealt with by the Municipality, it was withdrawn.
13

 

 

12. Notwithstanding that the farm had not been rezoned, and therefore retained its zoning 

as Agricultural Zone 1, Elsana commenced mining activities, with the knowledge and 

consent of the Trust.  Such activities involved, inter alia, drilling; blasting with 

dynamite; and the transportation of granite with heavy vehicles.  Elsana, with the 

knowledge and consent of the Trust, persisted in such activities, despite notice from 

the Municipality that they should cease.
14

 

 

13. The Municipality therefore brought an application in the Western Cape High Court 

for an order prohibiting the Trust and Elsana from conducting or permitting mining 

activities on the farm, unless and until the farm had been rezoned from Agricultural 

                                                           
10

  Record (Vol. 1): 11, para 11. 
11

  Record (Vol. 2): 188 and following. 
12

  Record (Vol. 1): 17, paras 24 and 25; a copy of the rezoning application is at Record (Vol. 1): 52 – 74. 
13

  Record (Vol. 1): 18 – 19, paras 27 and 28. 
14

  Record (Vol. 1): 20 – 22, paras 31 – 34; and see the photographs at Record (Vol. 2): 105 – 121. 
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Zone 1 to Industrial Zone 3.
15

  The application was opposed by the Trust and Elsana, 

with the support of the Minister.  The answering affidavits of these parties did not 

raise any material factual disputes.  Instead, various legal arguments are set out 

therein, all of which were ultimately directed at the proposition that LUPO and the 

scheme regulations were and are, in the particular circumstances, unenforceable. 

 

14. The court of first instance held against the Trust, Elsana and the Minister in respect of 

their arguments, and granted the Municipality the relief which it sought.  The 

Supreme Court of Appeal, likewise, rejected the Minister’s arguments, and found in 

favour of the Municipality.  

 

C. THE ARGUMENT ON BEHALF OF THE MINISTER 

 

15. The arguments put up on behalf of the Trust, Elsana and the Minister are expressed 

variously and at some length in their answering affidavits in the court of first instance, 

in the affidavit on behalf of the Minister in this Court, and in the various written 

submissions delivered on behalf of each of them in the court of first instance, the 

Supreme Court of Appeal and (in the case of the Minister) in this Court.  However, on 

analysis, it is apparent that the major elements of such arguments may be summarised 

as follows: 

 

15.1 In terms of the Constitution, mining is an exclusive national legislative 

competence.  Insofar as LUPO and the scheme regulations regulate whether or 

                                                           
15

  Record (Vol. 1): 2. 
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not mining may take place on immovable property, this is said to constitute an 

impermissible intrusion by provincial legislation.  

 

15.2 The MPRDA deals exhaustively with all matters relating to the regulation and 

control of mining, including the regulation and control of land use for mining 

purposes.  The MPRDA is in conflict with LUPO and the scheme regulations 

insofar as the latter operate to regulate land use for the purposes of mining.  In 

the circumstances, the MPRDA impliedly repealed the provisions of LUPO 

and the scheme regulations insofar as they operate to control mining, 

alternatively the MPRDA as national legislation must prevail over the 

provisions of LUPO as provincial legislation, given the alleged conflict 

between them. 

 

16. It is therefore necessary to examine the relevant provisions of the Constitution, LUPO 

and the MPRDA, as well as the relationships between these enactments. 

 

D. LUPO IN ITS CONSTITUTIONAL CONTEXT 

 

17. LUPO, and similar legislation in other provinces, constitutes binding law which plays 

a central role in the efforts of local authorities to achieve the co-ordinated and 

harmonious use of the land, for the benefit of all of their inhabitants.  Although LUPO 

was promulgated in 1985, it continues in existence in terms of item 2 of schedule 6 of 
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the Constitution.  This provision has the same effect on similar legislation in other 

provinces.
16

 

 

18. In terms of section 39(2) of LUPO, no person shall contravene the provisions of 

LUPO or the scheme regulations.  To do so constitutes a criminal offence in terms of 

section 46.  Similarly, a local authority is bound, in terms of section 39(1), to enforce 

compliance with the provisions of LUPO and the scheme regulations.  It has been 

held that a local authority, in the circumstances, not only has a statutory duty but also 

a moral duty to uphold the law.
17

  Our courts have, accordingly, consistently granted 

interdicts in favour of local authorities seeking to prevent transgressions of these 

statutory provisions.  The reason is not hard to find.  These laws are designed to 

achieve the co-ordinated and harmonious use of land; allowing persons to act in 

breach of them would ultimately lead to chaos, to the detriment of all the inhabitants 

of the area of jurisdiction of a local authority.
18

 

 

19. The nature and status of LUPO, which must be applied by local authorities, are 

underpinned by the Constitution.  

 

19.1 In terms of section 40, government is constituted as national, provincial and 

local spheres of government, which are distinctive, interdependent and 

interrelated.  In terms of section 41, all spheres of government and all organs 

                                                           
16

  See, e.g. Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and Others 2008 (4) 
SA 572 (W), 581F – 582C.; Johannesburg Municipality v Gauteng Development Tribunal 2010 (6) SA 182 
(CC), 192E – 193D. 

17
  United Technical Equipment Company (Pty) Ltd v Johannesburg City Council 1987 (4) SA 343 (T), 348E – 

349F, cited with approval in City of Tshwane v Ghani and Others 2009 (5) SA 563 (T), 567F – 568E. 
18

  See further: City of Tshwane Metropolitan Municipality v Grobler and Others 2005 (6) SA 61 (T), 65E; 
Johannesburg City Council v Bernard Lewis Construction (Pty) Ltd 1991 (2) SA 239 (W), 242 E – F; Barron 
and Jester v Eastern Metropolitan Local Council 2002 (2) SA 248 (W); Esterhuyse v Jan Jooste Family Trust 
and Another 1998 (4) SA 241 (C), 249 B – H. 



11 
 

of state must not assume any power or function except those conferred on 

them in terms of the Constitution, or encroach on the geographical, functional 

or institutional integrity of another sphere, and must co-operate with one 

another in mutual trust and good faith. 

 

19.2 Chapter 7 deals with local government.  In terms of section 151(3), a 

municipality has the right to govern, on its own initiative, the local 

government affairs of its community, subject to national and provincial 

legislation, as provided for in the Constitution.  In terms of section 151(4), the 

national or a provincial government may not compromise or impede a 

municipality’s ability or right to exercise its powers or perform its functions.   

 

19.3 The objects of local government are set out in section 152; these include the 

promotion of social and economic development.  The developmental duties of 

municipalities are further emphasised by section 153, in terms whereof a 

municipality must structure and manage its administration and budgeting and 

planning process to give priority to the basic needs of the community, and to 

promote the social and economic development of the community. 

 

19.4 In terms of section 154, the national government and provincial governments 

must, by legislative and other means, support and strengthen the capacity of 

municipalities to manage their own affairs, to exercise their powers and 

perform their functions.  However, the capacity of national government to 

legislate in respect of areas falling within the functional areas of municipalities 

is limited by the Constitution, in the manner described more fully below.  
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19.5 In terms of section 156, a municipality has executive authority in respect of, 

and has the right to administer, inter alia, the local government matters listed 

in part B of schedule 4.  These matters include “municipal planning”.  This 

term has been dealt with as follows by Nugent JA in Johannesburg 

Municipality v Gauteng Development Tribunal and Others
19

: 

 

“It is clear that the word “planning”, when used in the context of 

municipal affairs, is commonly understood to refer to the control and 

regulation of land use, and I have no doubt that it was used in the 

Constitution with that common usage in mind.  The prefix “municipal” 

does no more than confine it to municipal affairs”. 

 

This interpretation was held to be correct by this Court in Johannesburg 

Metropolitan Municipality v Gauteng Development Tribunal and 

Others
20

, where Jafta J said as follows: 

 

“Returning to the meaning of “municipal planning”, the term is not 

defined in the Constitution.  But “planning” in the context of municipal 

affairs is a term which has assumed a particular, well-established meaning 

which includes the zoning of land and the establishment of townships.  In 

that context, the term is commonly used to define the control and 

regulation of the use of land.  There is nothing in the Constitution 

indicating that the word carries a meaning other than its common 

                                                           
19

  2010 (2) SA 554 (SCA), para 41. 
20

  2010 (6) SA 182 (CC), para 57. 
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meaning which includes the control and regulation of the use of land.  It 

must be assumed, in my view, that when the Constitution drafters chose to 

use “planning” in the municipal context, they were aware of its common 

meaning”. 

 

19.6 It is thus apparent that the functional area of municipal planning is one of the 

competencies which is “carved out”
21

 for municipalities, leaving the balance, 

being areas which are not so specified, to national government.  In terms of 

section 44 of the Constitution, Parliament has the power to pass legislation in 

respect of functional areas listed in schedule 4, but such power is restricted by 

section 155(7), which provides as follows: 

 

“The national government, subject to section 44, and the provincial 

governments have the legislative and executive authority to see to the 

effective performance by municipalities of their functions in respect of 

matters listed in Schedules 4 and 5, by regulating the exercise by 

municipalities of their executive authority referred to in section 156(1)”. 

 

19.7 The effect of these provisions was summarised by Nugent JA in Gauteng 

Development Tribunal
22

 as follows: 

 

“It will be apparent, then, that, while national and provincial government 

may legislate in respect of the functional areas in schedule 4, including 

those in Part B of that schedule, the executive authority over, and 

                                                           
21

  To use the expression of the court of first instance in the Maccsand decision, at Record (Vol. 13): 1166. 
22

  (supra), at para 28. 



14 
 

administration of, those functional areas is constitutionally reserved to 

municipalities.  Legislation, whether national or provincial, that purports 

to confer those powers upon a body other than a municipality will be 

constitutionally invalid.  None of that is controversial”. 

 

19.8 Sections 100 and 139 of the Constitution also confer certain powers on the 

national and provincial governments to intervene in the performance by 

municipalities of their functions, when municipalities cannot or do not fulfil an 

executive obligation in terms of legislation or the Constitution.  However, as 

pointed out by this Court in Gauteng Development Tribunal
23

, the scope of 

intervention by national government in the affairs of a municipality in terms of 

these provisions is highly circumscribed.  This limited power of the national 

government to perform the functions conferred upon municipalities by the 

Constitution may only be exercised under certain well-defined circumstances 

and only temporarily and in compliance with strict procedures.  Apart from 

these exceptional circumstances, national government may not assume the 

functions of a municipality. 

 

19.9 In the circumstances, any attempt by the legislature to remove the power of 

municipalities to manage their affairs in respect of municipal planning would 

be in conflict with the Constitution. 

 

19.10 The reasons for the constitutional protection of the powers of municipalities in 

respect of municipal planning have been provided in various decisions of our 

                                                           
23

  (supra), at para 44. 
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courts.  Municipal planning will be influenced by numerous local 

considerations, and it is important that local knowledge be applied in the 

taking of such decisions, to the benefit of the inhabitants of a municipality’s 

area of jurisdiction.
24

 

 

20. These provisions emphasise the important role of local authorities in our 

constitutional dispensation.  The status of local government was enhanced by the 

Constitution and placed alongside national and provincial government as a distinctive 

sphere of government, interdependent and interrelated to the other two.
25

  The 

provisions of the Constitution relating to local government reflect the considerations 

that local government is the sphere of government which is closest to the people, and 

which has functions and responsibilities aimed at fulfilling the needs of inhabitants of 

a municipal area.  Such provisions place an obligation on municipalities to undertake 

developmentally-orientated planning so as to ensure that they strive to achieve the 

objects of local government set out in the Constitution.
26

 

 

21. In the light of these provisions, it could not sensibly be suggested that LUPO or the 

scheme regulations are unconstitutional.  On the contrary, in the heads of argument 

delivered on behalf of the Minister to this Court, the constitutionality of LUPO is 

accepted.
27

  It is nonetheless necessary to deal with an argument raised on behalf of 

                                                           
24

  See: Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and Others 2010 (6) SA 
182 (CC), para 44; Fuel Retailers Association of Southern Africa v Director-General: Environmental 
Management, Department of Agriculture, Conservation and Environment, Mpumalanga Province, and 
Others 2007 (6) SA 4 (CC), para 85. 

25
  See: Woolman and Others, Constitutional Law of South Africa (2

nd
 Ed.) 22 – 10; CDA Boerdery (Edms) Bpk 

and Others v Nelson Mandela Metropolitan Municipality and Others 2007 (4) SA 276 (SCA), 289F – 290A; 
Ex Parte President of the RSA: in re Constitutionality of the Liquor Bill 2000 (1) SA 732 (CC), 754E – 756A. 

26
  See, further, Joubert (Ed), The Law of South Africa (2

nd
 Ed.; Vol. 15 (1); s.v. “Local Government”) paras 13 – 

16; 
27

  Heads of argument for Minister of Mineral Resources: 11 / 12, para 7. 



16 
 

the Trust, Elsana and the Minister in their papers in the court of first instance that, to 

the extent that LUPO and the scheme regulations purport to control and regulate the 

use of land for mining purposes, LUPO and the scheme regulations are 

unconstitutional.  The argument is that this would represent an unlawful intrusion into 

an area of exclusive national legislative competence.
28

 

 

22. There can be no objection to the contention that mining represents an area of 

exclusive national legislative competence, as long as one understands what is meant 

by this phrase.  The Constitution makes no mention of “mining” as an area of 

exclusive national legislative competence.  Instead, the scheme of the Constitution is 

that described above, namely that certain areas have been “carved out” as representing 

matters of exclusive or concurrent provincial or municipal competence, leaving the 

balance not specifically referred to as a field of exclusive national competence.
29

 

Mining therefore falls within this residual category. 

 

23. Nonetheless, the argument on behalf of the Minister and others, as described above, is 

misplaced.  LUPO is not directed at the control of mining.  Its purpose is the 

regulation of land use planning.  Of course, the exercise by a municipality of its 

powers in respect of municipal planning in terms of LUPO and the scheme 

regulations may have an effect on the ability of the holder of a mining right to conduct 

mining activities on land within the municipality’s area of jurisdiction.  This type of 

possibility was foreseen in the Constitution.  In terms of section 104(4), provincial 

legislation with regard to a matter “... that is reasonably necessary for, or incidental 

                                                           
28

  Record (Vol. 2): 149 / 50, para 29; (Vol. 5): 420, para 2.4. 
29

  As explained in Ex Parte President of the Republic of South Africa:  in re Constitutionality of the Liquor Bill 
2000 (1) SA 732 (CC), para 46; see also, in this regard, the decision of the SCA in Maccsand, at Record (Vol. 
14): 1284, paras [13] and [14].  
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to, the effective exercise of a power concerning any matter listed in Schedule 4, is 

for all purposes legislation with regard to a matter listed in Schedule 4”.  A 

similar provision is contained in section 156(5), which states that a municipality “has 

the right to exercise any power concerning a matter reasonably necessary for, or 

incidental to, the effective performance of its functions”. 

 

24. When regard is had to the nature, ambit and provisions of LUPO, it is clear that it is 

not directed at the control of mining per se.  There is no suggestion that a local 

authority would be involved in any way in considering or granting applications for 

mining rights and the like.  LUPO is directed squarely at municipal planning, and in 

this context the regulation of land use planning.  Whereas the application of LUPO 

and the scheme regulations may have an effect on whether mining activities would 

ultimately be undertaken on land falling within the area of a local authority’s 

jurisdiction, this would be a consequence of land use planning, provided for in LUPO.  

The exercise of the powers of the Municipality, in this context, is reasonably 

necessary for, or incidental to, the exercise of its powers in respect of land use 

planning.  As such, and having regard to the provisions of sections 104(4) and 156(5) 

of the Constitution, there can be no question of LUPO or the scheme regulations 

being invalid, or of the exercise by the Municipality of its obligations in terms thereof  

being unconstitutional.  There is no “unlawful intrusion” of LUPO into an area of 

exclusive national legislative competence.
30

 

 

                                                           
30

  In this context, a purposive approach to the interpretation of the statute must be utilized; see Abahlali 
Basemjondolo Movement SA v Premier, Kwazulu-Natal 2009 (3) SA 245 (D), 248 E – G; Western Cape 
Provincial Government and Others: In re DVB Behuising (Pty) Ltd v North West Provincial Government 
and Another 2001 (1) SA 500 (CC), 511E – F, 518G – 519A-B; See also the discussion in Woolman, 
Constitutional Law of South Africa (2

nd
 Ed.) 15 – 14 to 15 – 21. 
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25. Similar considerations arise in respect of various other fields of activity, which may 

require authorisation from different spheres of government.  An authorisation from 

one authority, of course, does not detract in principle from a requirement that an 

authorisation from a different authority be provided.
31

 The fact that activities, for 

which authorisation is required in terms of different legislation, may be affected by 

the provisions of LUPO does not detract from the fact that LUPO, and the scheme 

regulations, are directed at land use planning, and not the regulation of such activities 

per se.
32

 

 

26. The answering affidavit on behalf of the Minister in the court of first instance reflects 

an anxiety that a local authority would have the power to subvert a mining right 

granted in terms of the MPRDA.  Such anxiety is misplaced.  In respect of an 

application for rezoning in terms of LUPO, a local authority has the power to grant 

the application, to refuse it, or to grant it with such conditions as it may think fit 

(section 42).  The discretion of a local authority must, of course, be exercised 

properly.  It must take into account all relevant considerations, and ignore irrelevant 

considerations.  It must not act arbitrarily.  Of course, a relevant consideration that 

would have to be taken into account, if this were indeed the fact in any given set of 

circumstances, would be that a mining right has been granted in terms of the MPRDA.  

If the local authority were to act improperly, its decision would be vulnerable to 

attack in terms of the Promotion of Administrative Justice Act, no. 3 of 2000 

(“PAJA”).
33

 

 

                                                           
31

  See, e.g., Barron and Jester v Eastern Metropolitan Local Council (supra) (Liquor Licence); City of Tshwane 
Metropolitan Municipality v Grobler and Others (supra), 65H (authorization in terms of Health Act). 

32
  See also the example provided in City of Cape Town v MaccSand (Pty) Ltd and Others 2010 (6) SA 63 

(WCC), 73 B – D (see Record in the Maccsand application (Vol. 13): 1168 / 9. 
33

  See:  Victoria and Alfred Waterfront (Pty) Ltd v City of Cape Town 2005 (6) SA 404 (C), 417B – H. 
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E. THE MPRDA IS NOT IN CONFLICT WITH LUPO AND THE SCHEME 

REGULATIONS 

 

27. This brings one to the central argument presented on behalf of the Minister, namely 

that the MPRDA or a mining right issued in terms of it “trumps” LUPO and the 

scheme regulations, in the sense described above. 

 

28. At the outset, the obvious point must be made that there is no express provision in the 

MPRDA to this effect.  This omission is significant, because the legislature must, 

when enacting the MPRDA, have been aware of the existence of other laws, like 

LUPO, which would have a bearing on the activities permitted in terms of a mining 

right.  If the legislature had intended the MPRDA, or a mining right, to have the 

drastic effect now contended for on behalf of the Minister, one would have expected 

express provision to have been made for it.  What must be examined, then, is whether 

the MPRDA, by necessary implication, contains such a provision. 

 

29. In support of the case for the Minister, it is argued that the MPRDA regulates mining 

“exhaustively”, and various provisions of the MPRDA are referred to in order to 

indicate the detailed nature of the regulation of mining provided for by this Act.  

However, the detailed nature of such provisions does not provide an answer to the 

essential question before this Court, namely whether the MPRDA effectively 

overrides the municipal planning competence of a local authority, as provided for in 

terms of LUPO and the scheme regulations.  What one seeks, therefore, is an 

indication in the provisions of the MPRDA as to whether it was intended to have this 

effect. 
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30. It is in this context that reference must be made to section 23 of the MPRDA, which is 

the central provision dealing with the granting of mining rights.  In terms of section 

23(1), the Minister must grant a mining right if the requirements set out in sub-

sections (a) to (h) are met.  An examination of these requirements indicates that not 

one of them relates to municipal planning.  In other words, even if the granting of a 

mining right would have municipal planning consequences for a local authority or the 

inhabitants of its area of jurisdiction, if the requirements set out in section 23 are met 

the Minister is obliged to grant a mining right.  In doing so, the Minister is neither 

obliged nor permitted to take into account considerations relating to municipal 

planning.  Yet, on the case presented on behalf of the Minister, the granting of the 

mining right would have the effect of depriving the relevant local authority of its 

powers and duties in respect of municipal planning, and in particular those set out in 

LUPO.  The consequence of the argument on behalf of the Minister would 

accordingly be that no authority, neither the Minister nor the relevant local authority, 

would give consideration to the aspect of municipal planning once a mining right has 

been granted.  It is submitted that the legislature could never have intended the 

MPRDA to have such consequences.  

 

31. That this was not the intention of the legislature in enacting the MPRDA is further 

underscored by certain of its express provisions.  Section 23(6) provides as follows: 

 

“(6) A mining right is subject to this Act, any relevant law, the terms and 

conditions stated in the right and the prescribed terms and conditions and 

is valid for the period specified in the right, which period may not exceed 

30 years.”  
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(emphasis added) 

 

A similar provision is contained in section 25(2)(d), which provides as follows: 

 

“(2) The holder of a mining right must –  

 

(d) comply with the relevant provisions of this Act, any other relevant 

law and the terms and conditions of the mining right.” 

(emphasis added) 

 

These words cannot simply be thought away.  In any event, they make good sense, in 

that they reflect a recognition on the part of the legislature that there are other 

considerations, reflected in other relevant laws, which may have a bearing on the 

activities in question. 

 

32. Similar provisions are contained in Elsana’s mining right itself.  Paragraph 2 thereof 

provides that the granting of the right is subject to – 

 

“... the provisions of the Act and any other relevant law in force for the duration 

of this right.”
34

 

 

 Paragraph 16 of the mining right provides as follows: 

 

“16. Compliance with the Laws of the Republic 

                                                           
34

  Record (Vol. 2): 193. 
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The granting of this Right, does not exempt the Holder and its successors 

in title and/or assigns from complying with the relevant provisions of the 

Mine Health and Safety Act, (Act No. 29 of 1996) and any other law in 

force in the Republic of South Africa.”
35

 

(emphasis added) 

 

33. LUPO and the scheme regulations constitute relevant law, and they are in force in the 

Republic of South Africa.  Having regard to the express provisions of the MPRDA 

and the mining right referred to above, they are not inconsistent with the MPRDA or 

the mining right.  Both the MPRDA and the mining right make it clear that the 

granting of a mining right does not override or “trump” the provisions of LUPO or the 

scheme regulations.  On the contrary, the MPRDA and the mining right make express 

provision for the enforcement of any other relevant law, like LUPO and the scheme 

regulations. 

 

34. These provisions may be juxtaposed with certain other provisions of the MPRDA.  

Section 4(2) provides as follows – 

 

“Insofar as the common law is inconsistent with this Act, the Act prevails.” 

 

The common law is therefore “trumped” by the MPRDA, to the extent of any 

inconsistency.  This is not, however, the situation with “any (other) relevant law”, 

for which express provision is made in sections 23(6) and 25(2)(d), as well as in the 

mining right itself. 

                                                           
35

  Record (Vol. 2): 197. 
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35. In the heads of argument delivered on behalf of the Minister it is contended that 

LUPO is not a “relevant” law as contemplated in the abovementioned sections of the 

MPRDA.  In support of this contention it is argued on behalf of the Minister that, 

because the MPRDA already provides for a determination and control of mining-

related land-use rights, there is no scope for LUPO to be a “relevant” law for such 

determination and control.
36

  The argument, it is submitted, is unfounded.  It proceeds 

upon the premise that the MPRDA in fact provides for a determination and control of 

land-use rights, where these relate to mining.  As indicated above, it does not do so. 

 

36. Building on this (false) argument, it is contended on behalf of the Minister that 

“relevant law”, as contemplated in the MPRDA, is a compatible or complementary 

law regulating the exercise of mining authorisations, and not one such as LUPO 

which can prevent or prohibit their exercise nor one which imposes a further pre-

condition for their existence.
37

  It is submitted that, in the particular context, there is 

no basis upon which the meaning of the phrase “relevant law” should be restricted in 

this manner.  In the first place, the phrase is qualified by the word “any”; authority is 

unnecessary for the proposition that this word has a wide and unqualified connotation.  

Secondly, following the ordinary meaning of the phrase, it refers to any law which is 

relevant to the conduct of the activities described in the mining right.  As such, LUPO 

is obviously and pre-eminently a law which is “relevant”. 

 

37. The matter must, moreover, be placed in the context of the question which is being 

considered, namely whether the MPRDA, or a mining right granted under it, overrides 

or “trumps” the provisions of LUPO or its scheme regulations.  If it had been the 

                                                           
36

  Heads of argument on behalf of the Minister of Mineral Resources: para 16.3. 
37

  Heads of argument on behalf of the Minister of Mineral Resources: para 16.3.4. 
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intention of the legislature that this should occur, section 23(6) and section 25(2)(d) 

would, it is submitted, have been formulated entirely differently.  The formulation of 

these sections as they stand in the MPRDA is inconsistent with the case advanced on 

behalf of the Minister. 

 

38. The MPRDA must, in any event, be interpreted in a manner which is consistent with 

the Constitution.  In the present context, this means that the Act should be interpreted 

in a manner which does not involve an infringement of the constitutional powers of 

municipalities and in particular those relating to municipal planning.  It is submitted 

that the argument on behalf of the Minister would have the result of a municipality’s 

powers and duties in respect of municipal planning being eroded, in a constitutionally 

impermissible manner.
38

  Apart from its other defects, the central argument advanced 

on behalf of the Minister, namely that the MPRDA in effect removes the municipal 

planning function from municipalities and places it in the hands of the Minister
39

, is 

constitutionally objectionable, for the reasons set out in the preceding section of these 

heads. 

 

39. In the heads of argument on behalf of the Minister, it is contended that the 

interpretation contended for on her behalf prevents a duplication of public 

administration.
40

  For the reasons set out above, there is no duplication in terms of 

LUPO of the functions fulfilled by the Minister in terms of the MPRDA.  In any 

event, and as emphasised by this Court in Wary Holdings (Pty) Ltd v Stalwo (Pty) 

                                                           
38

  The consequence of this consideration for the case presented on behalf of the Minister was recognised in 
the SCA judgment in Maccsand: see Maccsand Record (Vol. 14): 1289, para [29]. 

39
  See, e.g., heads of argument on behalf of the Minister of Mineral Resources: para 8. 

40
  Heads of argument on behalf of the Minister of Mineral Resources: para 15. 
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Ltd and Another
41

, there is no reason why two spheres of government control cannot 

co-exist, even if they overlap and even if the one may in effect veto the decision of the 

other.  As pointed out by this Court, it should be borne in mind that the one sphere of 

control may operate from a municipal perspective and the other from a national 

perspective, each having its own constitutional and policy considerations.
42

 

 

40. Section 150 of the Constitution provides guidance as to the approach to be followed in 

circumstances such as these.  It states that, when considering an apparent conflict 

between national and provincial legislation, every court – “... must prefer any 

reasonable interpretation of the legislation ... that avoids a conflict, over any 

alternative interpretation that results in a conflict.”  It is submitted that the 

Minister is intent upon seeking to establish a conflict between the MPRDA and 

LUPO, when such a conflict can be avoided by a reasonable interpretation of the 

provisions of both enactments.  Put differently, the Minister is driven to interpret the 

provisions of the MPRDA in order to establish the alleged conflict which lies at the 

heart of the case presented on her behalf.  It is submitted that there is no justification 

for doing so.  Where the ordinary meaning of the relevant words results in a lack of 

conflict, such ordinary meaning should be followed.   

 

41. In Gauteng Development Tribunal
43

, this Court in discussing the context in which 

the functional areas assigned to the different spheres of government (as itemised in 

the schedules) should be construed, emphasised that it is the duty of the court “to 

construe the sections of the Constitution in a manner that strikes harmony 

                                                           
41

  2009 (1) SA 337 (CC). 
42

  At 366 G – 367 A.  See also Independent Electoral Commission v Langeberg Municipality 2001 (3) SA 925 
(CC), 938B – D; Woolman, Constitutional Law of South Africa (2

nd
 Ed.) 16–4 – 16-8. 

43
  (supra) at paras 49 and 61. 
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between them and gives effect to each and every section”.  The Court also stated, 

in the context of discussing the meaning of the functional area “urban and rural 

development”, that a purposive construction of the schedules is required so as to 

enable each sphere of government to exercise its powers fully and effectively and 

without interference by other spheres. 

 

F. FURTHER SUBMISSIONS 

 

42. It is submitted that the key elements of the case put up on behalf of the Minister have 

been dealt with above.  There are, however, a number of subsidiary points which arise 

on the papers, and these will be dealt with in the paragraphs which follow. 

 

43. As appears from the affidavit deposed to on behalf of the Minister in support of the 

application for leave to appeal, the first ground upon which the decision of the 

Supreme Court of Appeal is disputed is that the use of land for the purposes of mining 

is allegedly not a land use as contemplated for the purposes of LUPO.
44

  This is a 

surprising contention.  Self-evidently, it is submitted, mining, and in particular the 

mining of granite on the farm as in the present case, involves the use of land.  It is 

difficult to understand how the contrary could sensibly be argued.  It is pointed out, in 

this regard, that the heads of argument delivered on behalf of the Minister do not 

contain an argument to this effect; on the contrary, and when regard is had to 

paragraphs 6.11, 6.14 and 6.16 thereof, it appears that the case now advanced on 

behalf of the Minister is inconsistent with this contention. 

 

                                                           
44
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44. A portion of the heads of argument delivered on behalf of the Minister is devoted to a 

resolution of the question of how the alleged conflict between the MPRDA and LUPO 

should be resolved.  In this regard, reliance is placed upon sections 146 and 148 of the 

Constitution.
45

  However, and for the reasons set out above, it is submitted that no 

conflict arises between these enactments, and in the circumstances the need to resolve 

the alleged conflict does not arise. 

 

45. 45.1 The Minister refers to the fact that only an owner may bring an application for 

a rezoning in terms of section 17 of LUPO or for a departure in terms of 

section 15 of LUPO.  It is argued on her behalf that this would, in effect, give 

the owner of land the right to veto the exercise of a mining right.
46

 

 

45.2 It is submitted that the argument is incorrect.  Section 18 of LUPO provides 

that rezoning may take place on the initiative of the Premier or the Council of 

a municipality:  there is no reason why, should an owner refuse to co-operate, 

the holder of a mining right might not, in terms of section 18, request the 

Premier or the local authority to exercise their initiative by granting an 

appropriate rezoning.   

 

45.3 Moreover, if the extraction of the minerals in question was of such importance 

that other policy considerations should be overridden, the Minister could 

exercise her power to expropriate the property in terms of section 55 of the 

MPRDA. 

 

                                                           
45

  Heads of argument on behalf of the Minister of Mineral Resources: 38 – 42. 
46

  Heads of argument on behalf of the Minister of Mineral Resources: para 16.4. 
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G. CONCLUSION 

 

46. It is therefore submitted that the arguments advanced on behalf of the Minister are 

without substance, and that the essential question on which the appeal turns should be 

answered in the negative:  the MPRDA, and a mining right granted in terms of it, do 

not entitle the holder of a mining right to conduct mining activities in contravention of 

LUPO and the scheme regulations, without an appropriate rezoning of the property 

concerned. 

 

47. In the circumstances, and in the event of leave to appeal being granted, it is submitted 

that the appeal should be dismissed with costs, including the costs of two counsel. 

 

        J A NEWDIGATE S.C. 

        P de B VIVIER 

Chambers, Cape Town 

        13 January 2012 
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