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___________________________________________________________________ 
 
 
 ANSWERING AFFIDAVIT FOR MINISTER OF MINERAL RESOURCES 
 
___________________________________________________________________  
 

I, the undersigned 

 PIETER ALBERTS 

do hereby make oath and state as follows: 

 

1. I am an adult male employed within the Public Service and appointed in the 

post of Chief Director: Legal Services of the Department of Mineral Resources 

with my office address at Building 2B, Travenna Campus, No 70 Meintjies 

Street, Arcadia, Pretoria. 

 

2. The contents of this answering affidavit fall within my personal knowledge, 

unless the context indicates otherwise, and are to the best of my belief both 

true and correct. 

 

3. I am duly authorised to depose to this answering affidavit and already 

deposed to the supporting affidavit in support of the application for leave to 

appeal to the Constitutional Court. 

 

4. The purpose of this answering affidavit is: 

 

4.1 firstly, to state for the record the position of the Minister of Mineral 

Resources in respect of a related application for leave to appeal to the
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 Constitutional Court by Macssand (Pty) Ltd; and 

 

4.2 secondly, to respond to an application for condonation as well as an 

application by the Minister of Local Government, Environmental Affairs 

and Development Planning, Western Cape Province (hereinafter 

referred to as “the Provincial Environment Minister”) for leave to 

conditionally cross-appeal (on the so-called LUPO-issues) and for 

leave to cross-appeal or alternatively be granted direct access (on the 

so-called NEMA-issues). 

 

5. The Minister of Mineral Resources supports the application for leave to appeal 

to the Constitutional Court lodged by Macssand (Pty) Ltd. 

 

6. As far as the said application for condonation by the Provincial Environment 

Minister is concerned, that application is not opposed and the Minister of 

Mineral Resources will abide the decision of the Constitutional Court.  

Consequently there is no need to deal with any of the allegations set out in 

the affidavit deposed to in support of the said application for condonation. 

 

7. As far as the application by the Provincial Environment Minister, for leave to 

conditionally cross-appeal on the so-called LUPO-issues to the Constitutional 

Court, is concerned, the Minister of Mineral Resources will abide the decision 

of the Constitutional Court but she does not thereby concedes that any of the 

arguments or contentions advanced by the Provincial Environment Minister 
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are correct in law.  In this regard and without going into any depth or detail, I 

draw attention to the following: 

 

7.1 I respectfully submit that the real issue is not whether or not the 

granting of a mining right or a mining permit in terms of the Minerals 

and Petroleum Resources Development Act 28 of 2002 (hereinafter 

referred to as “the MPRDA”) exempts the holder thereof from the 

requirement to comply with the provisions of the Land Use Planning 

Ordinance 15 of 1985 (Cape) (hereinafter referred to as “the LUPO”).  

An approach to the matter from this perspective is with respect fatally 

flawed, and also misconceived under the present constitutional 

dispensation, for reasons that will be dealt with (if necessary) at the 

ultimate hearing of this matter. 

 

7.2 I repeat that in my submission and under the current constitutional 

dispensation, where legislative instruments from different competent 

spheres of government seek to regulate and control the same field or 

activity, the proper test to determine the interrelationship and 

interaction between such legislative instruments and/or competencies 

is no longer the hierarchical relationship between the different tiers of 

legislatures (and arguments on exemption) but a nuanced 

consideration in three separate stages of the following three 

consecutive questions: 

 
7.2.1 firstly, whether the legislative instruments in question (here the 

MPRDA and the LUPO) fall within the constitutional competency 



- 5 - 

 

 

of their respective legislatures and (with a view to the resolution 

of a possible conflict between laws) on what specific basis; 

 

7.2.2 secondly and if both of them are constitutionally competent, 

what the field and scope of application of each legislative 

instrument is, which includes a determination of whether or not 

they overlap in their field and scope of application and, if they do 

overlap, whether or not they conflict with each other; and 

 

7.2.3 thirdly, if in their field and scope of application they are in conflict 

with each other, how that conflict is to be resolved. 

 

7.3 On such a nuanced consideration in three separate stages (which I 

submit with respect is what is in fact constitutionally required) it does 

not follow from the mere fact, that the MPRDA also touches upon the 

granting and control of land use rights albeit the land use rights 

required for and in fact essential for mining and mining-related 

operations because it forms an integral part thereof, that the MPRDA is 

to that extent unconstitutional because of an alleged trespass into the 

domain of municipal planning.   

 

7.4 I submit that the constitutional scheme for the distribution and 

allocation of governmental powers, legislative or executive 

competencies and functions under the Constitution of the Republic of 
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South Africa, 1996 (hereinafter referred to as “the Constitution”) 

recognizes, either expressly or by necessary implication, that: 

 
 

7.4.1 any such power, competence or function allocated expressly 

also includes the power, competence or function with regard to 

matters reasonably necessary for or reasonably incidental to the 

effective exercise of such allocated power, competence or 

function; 

 

7.4.2 such implied or express powers, competencies and functions do 

not fall in hermetically sealed compartments or functional areas 

but may legitimately overlap; and 

 

7.4.3 where they overlap in such a manner that, upon their exercise, 

the different resulting legislative instruments (each one in its 

own right constitutionally competent) come into conflict with one 

another then that conflict must now be resolved not in terms of 

the erstwhile doctrine of repugnancy or the construction of an 

exemption but in terms of those constitutional rules applicable to 

conflicting laws and to be found in section 146 to section 150 of 

the Constitution. 

 

7.5 If one approaches this legal phenomenon, of legislative instruments 

from different competent spheres of government seeking to regulate 

and control the same field or activity, simply from the perspective of 
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whether the one allows for an exemption from the other and if so then 

its constitutionality comes under scrutiny, there is with respect no room 

in that approach for the application of the provisions in the Constitution 

on conflicting laws.   The express and detailed provisions on conflicting 

laws in the Constitution is premised on a recognition that - despite the 

constitutional scheme for the careful distribution and allocation of 

governmental powers, legislative or executive competencies and 

functions - legislative instruments from different competent spheres of 

government may come into conflict with one another. 

 

7.6 Accordingly the national legislature may (and did) competently deal 

with land use rights and the control thereof in the MPRDA where that is 

(and was) reasonably necessary for or reasonably incidental to the 

effective exercise of its exclusive and residual legislative competence 

under the Constitution to regulate and control the development of 

mineral resources under the custodianship of the State over the 

nation's mineral resources and/or in recognition of the internationally 

accepted right of the State to exercise sovereignty over all the mineral 

resources within the Republic of South Africa.  In doing so it still 

operates and functions predominantly within the area of its 

constitutional mandate even if at the same time it also touches upon 

the area of municipal planning.  If a conflict then arises between the 

MPRDA and the LUPO because they overlap in their scope and field of 

application as far as the use of a particular portion of land is 

concerned, that conflict must be resolved in terms of those 
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constitutional rules applicable to conflicting laws to be found in section 

146 to section 150 of the Constitution and then, I submit, the MPRDA 

must prevail. 

 

7.7 In the premises I dispute that the MPRDA is in any respect inconsistent 

with the Constitution simply because it also deals with mining-related 

land use rights and the control thereof.  The case for the Minister of 

Mineral Resources is, in a nutshell (1) that, as a matter of competence 

(stage 1 of the consideration), this is reasonably necessary for or 

reasonably incidental to the effective exercise of the exclusive power to 

legislate on mineral resources; (2) that, as a matter of the field and 

scope of application of the MPRDA relative to the field and scope of 

application of the LUPO (stage 2 of the consideration), on a proper 

interpretation of the MPRDA and the LUPO - consistent with the 

Constitution - they do not overlap but if they do then there is a conflict 

between them; and (3) that, as a matter of conflict resolution (stage 3 

of the consideration), the MPRDA prevails in terms of the constitutional 

prescripts for resolving such conflicts. 

 

8. The case for the Minister of Mineral Resources is thus that the MPRDA and 

the LUPO (both of which are in my submission constitutionally competent 

legislation, the one flowing from an exclusive national legislative competence 

in respect of the development of mineral resources and the other falling within 

a concurrent provincial legislative competence in respect of municipal 

planning) are not cumulatively applicable to any mining- or prospecting-
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related operations or activities, either because on a proper constitutionally-

informed interpretation their field and scope of application do not overlap or, 

alternatively and if they do overlap, because the Constitution stipulates that 

the MPRDA prevails. 

 

8.1 The LUPO is currently not only applicable in the Western Cape 

Province but also in the Eastern Cape Province as well as parts of the 

North-West Province.  Before its repeal and substitution by the 

Northern Cape Planning and Development Act 7 of 1998, it also 

applied in the Northern Cape Province. 

 

8.2 The underlying principle at stake in this matter is however not restricted 

to only the Western Cape Province and the relationship between the 

MPRDA and the LUPO but also pertains to the relationship between 

the MPRDA and the town-planning laws in other provinces. 

 

8.3 The sphere of local government is composed of so-called wall-to-wall 

municipalities, with the result that all land in South Africa falls within the 

municipal area of a local authority and thus each mining or prospecting 

operation on land perforce has to take place within a municipal area. 

 

8.4 Although the town-planning laws of the nine provinces are not identical 

in all respects, they share the common principle that predefined land 

use rights are allocated to a particular parcel of land through the 

mechanism of a zoning scheme and any use of land in conflict with its 
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particular zoning (or without a special consent required in terms of the 

zoning scheme) is prohibited on pain of a criminal sanction. 

 

8.5 To require that every land-based mining or prospecting operation must 

also have a zoning or special consent in terms of the zoning scheme, 

which permits of mining or prospecting on the particular parcel of land, 

is to allow for a veto in the hands of every local authority over such an 

operation.  Such an end-result is with respect inconsistent with the 

Constitution. 

 

8.6 In any event local authorities in South Africa simply do not have the 

capacity, resources, knowledge, skills or policies to make any kind of a 

decision on any mining- or prospecting-related matters and furthermore 

the mining industry is of such importance for the national economy that 

any decision-making power in respect thereof should appropriately be 

vested (and constitutionally does vest) on a national level of 

government. 

 

8.7 Because of some internal logistical problems and some difficulties we 

are presently experiencing with our computer systems, I am not in a 

position to give the Constitutional Court a full and detailed analysis of 

all the mines or of all the mining rights, mining permits and prospecting 

rights currently operating and in existence in the Republic of South 

Africa.  On the information made available to me by the various 
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regions, the approximate number of mining rights, mining permits and 

prospecting rights currently in existence are as follows: 

 Province Mining Right Mining Permit Prospecting Right 

North-West 137 370 843 

Limpopo 53 2 1085 

Gauteng 80 66 133 

Western Cape 53 82 119 

Northern Cape 127 0 941 

Eastern Cape 45 97 51 

KwaZulu-Natal 95 311 291 

Mpumalanga    

Free State 57 93 415 

National 647 1021 3878 

 

8.8 To the best of my knowledge very few (if any) of the holders of these 

mining rights, mining permits and prospecting rights have applied to the 

local authorities for a zoning or special consent, permitting mining or 

prospecting operations and the land use related thereto, under any of 

the  zoning schemes or the town-planning legislation. 

 

8.9 In the premises I respectfully submit that a cumulative application of 

the MPRDA and the LUPO will not only have an adverse and negative 
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impact upon the mining industry but will also impose a further burden 

on the already struggling public administration of local authorities. 

 

9. As far as the application by the Provincial Environment Minister, for leave to 

cross-appeal or to be granted direct access on the so-called NEMA-issues to 

the Constitutional Court, is concerned, the Minister of Mineral Resources will 

abide the decision of the Constitutional Court but she does not thereby 

concedes that any of the arguments or contentions advanced by the 

Provincial Environment Minister are correct in law.  There are also a number 

of factual allegations made on behalf of the Provincial Environment Minister 

which are in dispute. 

 

10. On the so-called NEMA-issues and if the Provincial Environment Minister is 

successful with this application, the argument for the Minister of Mineral 

Resources on these issues will be based on the same principles that I have 

already set out in respect of the LUPO-issues. 

 

10.1 In the result that the following questions will arise for consideration: 

 

10.1.1 firstly, whether the legislative instruments in question (now the 

MPRDA and the NEMA) fall within the constitutional 

competency of their respective legislatures and (with a view to 

the resolution of a possible conflict between laws) on what 

specific basis; 
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10.1.2 secondly and if both of them are constitutionally competent, 

what the field and scope of application of each legislative 

instrument is, which includes a determination of whether or not 

they overlap in their field and scope of application and, if they 

do overlap, whether or not they conflict with each other; and 

 
10.1.3 thirdly, if in their field and scope of application they are in conflict 

with each other, how that conflict is to be resolved. 

 

10.2 On this leg of the case the main argument for the Minister of Mineral 

Resources will be that the MPRDA and the NEMA (both of which are in 

my submission constitutionally competent legislation, the one flowing 

from an exclusive national legislative competence in respect of the 

development of mineral resources and the other falling within a 

concurrent national legislative competence in respect of the 

environment municipal) are not cumulatively applicable to any mining- 

or prospecting-related operations or activities because on a proper 

constitutionally-informed interpretation their field and scope of 

application do not overlap.  

 

10.3 In the result I submit that a miner or prospector with an environmental 

management programme or plan already approved under the MPRDA 

(which is not only a later law - lex posterior derogat priori - but also a 

special law -  generalia specialibus non derogant - providing for its own 
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comprehensive and exhaustive framework for the integrated 

environmental management of any mining-related impact on the 

environment) does not require a separate and additional environmental 

authorization under the later and general NEMA. 

 

11. I now turn to deal with the remaining allegations of fact contained in the 

affidavit by one Justin Julian Truter (hereinafter referred to as “Truter”), filed 

on behalf of the Provincial Environment Minister in support of the applications 

referred to paragraph 7 and 9 above.  Where an argument in a particular 

paragraph thereof is merely noted, the soundness of that argument is not 

conceded. 

 

Ad paragraph 1 thereof: 

 

11.1 The allegations contained herein are noted. 

 

Ad paragraph 2 thereof: 

 

11.2 Save to deny that the facts in Truter’s affidavit are true an correct in all 

respects, for reasons and in those instances dealt with elsewhere in 

this affidavit, the remaining allegations contained herein are noted. 

 

Ad paragraph 3 thereof: 
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11.3 Subject to what I have stated in paragraph 7 to 10 above, the 

remaining allegations contained herein are noted. 

 

 

Ad paragraph 4 and 5 thereof: 

 

11.4 Save to submit that the LUPO is with respect not a law “relevant” for 

the purposes of the MPRDA, the remaining allegations contained 

herein are noted. 

 

Ad paragraph 6 to 19 thereof: 

 

11.5 Save to state that the case for the Minister of Mineral Resources goes 

further that the interpretation of the MPRDA and subject to what I have 

stated in paragraph 7 and 8 above, the remaining allegations 

contained herein are noted. 

 

Ad paragraph 20 thereof: 

 

11.6 The National Environmental Management Act 107 of 1998 (better 

known by the acronym NEMA) is national legislation and the Provincial 

Environment Minister is only responsible for the implementation 

thereof. 
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11.7 On the national level of government there has been a long-standing 

debate and interaction between the various national departments 

concerning the relationship between the MPRDA and the 

environmental legislation.  That debate and the outcome thereof are 

dealt with in paragraph 7 of the answering affidavit of 30 October 2009 

and filed on her behalf in the Western Cape High Court, Cape Town.  I 

attach a copy of that affidavit as annexure ‘PA 1' hereto and ask that 

the said paragraph 7 be regarded as repeated and incorporated herein. 

 

11.8 Subject to what I have stated in paragraph 11.6 and 11.7 above, the 

remaining allegations contained herein are noted. 

 

Ad paragraph 21 thereof: 

 

11.9 I deny that the Department of Mineral Resources rebuffed the attempts 

of the Western Cape Provincial Government to resolve the differences 

between them on the so-called NEMA-issues or that the Department of 

Mineral Resources failed to abide by agreed procedures.  I also deny 

categorically that the Department of Mineral Resources “actively 

undermined” the enforcement efforts of the Western Cape Provincial 

Government in this regard.  The relevant history in this regard appears 

from paragraph 7 of annexure ‘PA 1' hereto. 
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11.10 In that annexure ‘PA 1' (from paragraph 65 to paragraph 72 thereof) 

the allegations made by the said Gerber have been answered and I 

ask that the contents thereof be regarded as repeated and 

incorporated herein. 

 

11.11 Subject to what I have stated in paragraph 11.9 and 11.10 above, the 

remaining allegations contained herein are noted. 

 

Ad paragraph 22 to 37 thereof: 

 

11.12 Subject to what I have stated in paragraph 9 and 10 above, the 

remaining allegations contained herein are noted. 

 

Ad paragraph 38 to 43 thereof: 

 

11.13 Subject to what I have stated in paragraph 9 and 10 above, the 

remaining allegations contained herein are noted. 

 

Ad paragraph 44 thereof: 

 

11.14 The allegations contained herein are noted. 

 

Ad paragraph 45 thereof: 

 



18 

 

 

11.15 The allegations contained herein are admitted. 

 

Ad paragraph 46 thereof: 

 

11.16 The allegations contained herein are noted. 

 

Ad paragraph 47 thereof: 

 

11.17 I repeat that the Minister of Mineral Resources abide the decision of 

the Constitutional Court in respect of the relief pursued by the 

Provincial Environment Minister. 

 

12. In the premise the Minister of Mineral Resources persists with the order as 

sought in her Application for Leave to Appeal. 

 
 
 
 
 

________________________                                                  
Deponent: P Alberts 

 
 
 
I hereby certify that the Deponent has acknowledged that he knows and understands 
the contents of this affidavit, which was signed and sworn before me at Pretoria on 
the .... day of NOVEMBER 2011, the regulations contained in Government Notice No 
R1258 of 21 July 1972, as amended, having been complied with. 
 
 
                                                                 
COMMISSIONER OF OATHS: 
FULL NAMES: 
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