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1. Nature of the proceedings 

1.1. This is an application for leave to appeal against the judgment of 

the Supreme Court of Appeal in the matter of Maccsand (Pty) Ltd 

and the City of Cape Town and Others (Case No: 709/2010) in 

which the Supreme Court of appeal: 

1.1.1. held that a mining right or a mining permit granted by the 

Minister of Mineral Resources in terms of the Mineral and 

Petroleum Resources Development Act 28 of 2002 

(“MPRDA”) does not entitle the holder thereof to undertake 

mining operations without obtaining further authorisation 

under the Land Use Planning Ordinance 15 of 1986 

(“LUPO”) from the municipality in whose jurisdiction such 

area of land falls; and 

1.1.2. declined to consider the relationship between the MPRDA 

and the National Environmental Management Act 107 of 

1998 (“NEMA”) on the basis that the interdicts granted by 

the Western Cape High Court (which formed the subject of 

the appeal to the Supreme Court of Appeal) were 

premised on regulations promulgated in terms of NEMA 

which had, before judgment in that Court was handed 

down, been repealed in their entirety. The interdicts 

granted by the Western Cape High Court were premised 
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on the view of that Court that a mining right or a mining 

permit granted by the Minister of Mineral Resources in 

terms of the MPRDA does not entitle the holder thereof to 

undertake mining operations without obtaining 

environmental authorisation for activities also regulated 

under NEMA. 

1.2. On 5 December 2011 the Chamber of Mines of South Africa (“the 

Chamber) was admitted as amicus curiae in this appeal and was 

granted leave to submit written heads of argument in relation to 

the applicability of the NEMA to mining activities regulated by the 

MPRDA. On 10 January 2011 the Chamber was granted leave to 

make additional written submissions in relation to the applicability 

of the LUPO to mining activities regulated by the MPRDA. 

2. Issues that will be argued 

2.1. The issue involved in this appeal is whether a right to mine 

granted in terms of the MPRDA exempts the holder of that right 

from having to obtain authorisation for its mining activities in terms 

of the LUPO and the NEMA. 

2.2. As regards the applicability of the NEMA to mining operations the 

Chamber will address the following issues: 
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2.2.1. the statutory framework;  

2.2.2. the rights and obligations of the holder of a mining right 

granted in terms of the MPRDA; 

2.2.3. the ambit of environmental authorisations required in 

terms of NEMA; 

2.2.4. whether the Minister of Water and Environmental Affairs 

may list and regulate mining-related activities regulated by 

the MPRDA; and 

2.2.5. the findings of and reasoning adopted in the Western 

Cape High Court. 

2.3. As regards the applicability of the LUPO to mining operations the 

Chamber will address three central questions: 

2.3.1. whether mining constitutes a land use for the purposes of 

the LUPO; 

2.3.2. if so, whether the relevant powers and functions 

exercisable under the LUPO and the MPRDA conflict, thus 

giving rise to conflicting laws for the purposes of section 

146 of the Constitution, or whether such functions and 
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powers are merely “overlapping”; and 

2.3.3. if the relevant provisions of the LUPO and the MPRDA 

constitute conflicting laws for the purposes of section 146 

of the Constitution, which is to prevail. 

3. Parts of record necessary for determination of application 

3.1. The judgments in this matter of: 

3.1.1. the Supreme Court of Appeal in this matter (Maccsand 

(Pty) Ltd and Another v City of Cape Town and Others 

2011 (6) SA 633) SCA; Record Vol 14, p1278-1295); and  

3.1.2. the Western Cape High Court (City of Cape Town v 

Maccsand (Pty) Ltd and Others 2010 (6) SA 633) 63 

WCC; Record Vol 13, p1149-1192). 

3.2. As regards the applicability of the NEMA to mining operations  

3.2.1. Core Bundle Vol 1: Item 11, p39-42; Item 21, p58; Item 22, 

p59-61; Item 23, p62-66; Items 24 – 26, p67 – 74; Vol 2: 

Item 45, p163 – 203; Vol 3: Item 46, p205 – 250; Item 47, 

p251; Item 53, p286 – 287; Vol 5: Item 61, p362 – 393; 

Item 62, p394 – 413. 
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3.2.2. Record Vol 1: Item 1, p1 – 5; Item 2, p6 – 28; Item 8, p47 

– 72; Vol 2: Item 9, p73 – 123; Item 9, p167 – 168; Vol 3: 

Item 10, p169 – 247; Vol 4: Item 15, p267 – 270; Item 16, 

p271 – 295; Item 20, p307 – 336; Item 21, p337 – 364; Vol 

5: Item 22, p 392 – 434; Vol 7: Item 27, p555 – 668; Vol 9: 

Item 30, p736 – 800; Vol 10: Item 32, p809 – 910; Vol 12: 

Item 41, p1028 – 1044; Item 42, p1045 – 1109; Vol 14; Vol 

15. 

3.3. As regards the applicability of the LUPO to mining operations 

3.3.1. Core Bundle Vol 5: Item 61, p362 – 393; Item 63, p414 – 

430; Item 64, p431 – 458; Item 65, p459 – 461; Item 66, p 

462 – 464; Item 67, p465 – 492; 

3.3.2. Record Vol 1: Item 1, p1 – 5; Item 2, p6 – 28; Item 8, p47 

– 72; Vol 2: Item 9, p73 – 123; Item 9, p167 – 168; Vol 3: 

Item 10, p169 – 247; Vol 4: Item 15, p267 – 270; Item 16, 

p271 – 295; Item 20, p307 – 336; Item 21, p337 – 364; Vol 

5: Item 22, p 392 – 434; Vol 7: Item 27, p555 – 668; Vol 9: 

Item 30, p736 – 800; Vol 10: Item 32, p809 – 910; Vol 12: 

Item 41, p1028 – 1044; Item 42, p1045 – 1109; Vol 14; Vol 

15. 
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4. Estimated duration of argument 

The Chamber has not, at this stage, been invited to present oral argument 

at the hearing of this matter. Should such leave be granted, the Chamber 

anticipates that its submissions will not exceed 2 hours.  

5.   Summary of argument 

The applicability of the NEMA to mining operations 

The Chamber contends that the holder of a mining right does not require 

authorisation under NEMA in respect of mining operations or activities 

incidental thereto which are regulated under the MPRDA and that such 

activities may not be listed under NEMA. The Supreme Court of Appeal 

erred in declining to consider the application of NEMA to mining related 

activities – an issue which was properly before it. The Western Cape High 

Court erred in assuming that the Minister of Water and of Environmental 

Affairs is empowered to list an activity which falls within the power of the 

Minister of Mineral Resources to regulate and that conflicts between the 

MPRDA and NEMA may be resolved by requiring a person conducting 

such activities to comply with the requirements of both Acts. The Chamber 

contends that the Minister of Water and of Environmental Affairs does not 

have the power to list an activity which falls within the power of the 

Minister of Mineral Resources and accordingly the power conferred upon 

the Minister of Water and Environmental Affairs in NEMA to list activities 



- 8 - 

for which authorisation must be obtained or to identify a competent 

authority to adjudicate applications for environmental authorisations in 

respect of such activities, must be read as excluding activities governed by 

the MPRDA. Importantly, these activities are not limited to actual mining 

activities, but include all such subsidiary or ancillary activities without 

which one would not be able effectively to carry on mining operations. 

The applicability of the LUPO to mining operations 

Having regard to the legislative context within which the LUPO was 

enacted and the nature of the land use it regulates, the Chamber contends 

that mining does not constitute a land use for the purposes of the LUPO. 

Should this Court find, however, that mining does constitute a land use for 

the purposes of the LUPO, the Chamber submits that the relevant 

provisions of the LUPO constitute conflicting laws for the purposes of 

section 146 of the Constitution, which conflict must in terms of section 

146(2) be resolved in favour of the MPRDA. 

6. List of authorities on which particular reliance will be placed during 

oral argument (should the Chamber be granted leave to present oral 

argument) 

6.1. Chirwa v Transnet Ltd and Others 2008 (4) SA 367 (CC). 

6.2. City of Cape Town v Maccsand (Pty) Ltd and others 2010 (6) SA 63 
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(WCC). 

6.3. Hudson v Mann & Another 1950 (4) SA 485 (T). 

6.4. McDonald and Others v Minister of Minerals and Energy and Others 

2007 (5) SA 642 (C). 

6.5. New National Party v Government of the Republic of South Africa 

1999 (3) SA 191 (CC). 

6.6. Pharmaceutical Manufacturers of SA; In Re: Ex Parte President of 

the Republic of South Africa and Others 2000 (2) SA 674 (CC). 

6.7. Apex Mines Limited v Administrator, Transvaal 1988 (3) SA 1 (AD). 

6.8. City of Johannesburg Metropolitan Municipality v Gauteng 

Development Tribunal and Others 2010 (6) SA 182 (CC). 

 

 

 
P Lazarus 

Counsel for the Chamber of Mines of South Africa 
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