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INTRODUCTION 

1. The central issue in this matter is whether a right to mine granted in terms 

of the Mineral and Petroleum Resources Development Act 28 of 2002 

(“the MPRDA”) exempts the holder of that right from having to obtain 

authorisation for its mining activities in terms of other laws which regulate 

the use of land and in particular the Land Use Planning Ordinance 15 of 

1985 (“LUPO”) and the National Environmental Management Act 107 of 

1998 (“NEMA”). 

2. On 5 December 2011 the Chamber of Mines of South Africa (“the 

Chamber) was admitted as amicus curiae in this appeal and was granted 

leave to submit written heads of argument in relation to the applicability of 

the NEMA to mining activities regulated by the MPRDA. On 10 January 

2011 the Chamber was granted leave to make additional written 

submissions in relation to the applicability of the LUPO to mining activities 

regulated by the MPRDA. 

3. These heads of argument will deal first with the applicability of NEMA to 

mining operations and thereafter with the applicability of the LUPO. 
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THE APPLICABILITY OF THE NEMA TO MINING ACTIVITIES 

4. The issue involved under this heading is whether a right to mine granted in 

terms of the MPRDA exempts the holder of that right from having to obtain 

authorisation for its mining activities in terms of NEMA. 

5. The Court a quo (the Supreme Court of Appeal) declined to consider the 

relationship between the MPRDA and NEMA on the basis that the 

interdicts granted by the Western Cape High Court (which formed the 

subject of the appeal to the Supreme Court of Appeal) were premised on 

regulations promulgated in terms of NEMA which had, before judgment in 

that Court was handed down, been repealed in their entirety. Accordingly, 

the Supreme Court of Appeal held that the dispute between the parties to 

the appeal was of a hypothetical nature. Furthermore, the Supreme Court 

of Appeal was uncertain as to whether any of the parties to the appeal had 

the type of interest required by s19(1)(a)(iii) of the Supreme Court Act 59 

of 1959.1  

6. The Chamber‟s interest in this matter stems from the uncertainty that 

exists as to the relationship between the MPRDA and NEMA in the context 

of mining. The very fact of this appeal and in particular of the opposing 

positions adopted by the Minister of Mineral Resources on the one hand 

and the City and the Province on the other demonstrates that this is a real, 

                                            
1
  Paragraphs 39 and 40 of the judgment of Plasket AJA in the Supreme Court of Appeal, 2011 

(6) SA 633 (SCA) (Record Vol 14, p1292 – 1293). 
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concrete dispute between government departments all of who claim that 

they have the authority to regulate mining and mining-related activities.2 

7. Up until the publication of the environmental impact assessment 

regulations (“the EIA regulations”) in terms of NEMA in 2006,3 the 

prevailing view within the mining industry was that separate authorisation 

was not required in terms of environmental legislation4 for the undertaking 

of mining activities and activities incidental thereto. 

8. With the publication of the EIA regulations in terms of NEMA in 2006, a 

great deal of uncertainty was created, as the regulations were ambiguous 

as to their applicability to mining activities generally. As a result some 

mining companies opted to obtain authorisation both in terms of the EIA 

regulations (which are generally administered by the provincial 

environmental departments) and in terms of the MPRDA (which is 

administered by the national Department of Mineral Resources) while 

other mining companies continued only to obtain authorisation in terms of 

the MPRDA. 

9. The difficulty with the approach that favours obtaining authorisation from 

both the provincial environmental department and the national mining 

department is that the holder of a mining right often faces competing and 

                                            
2
    For further evidence of this dispute see the affidavit of the Province‟s Mr Gerber dated 20 July 

2009 attached as annexure JJT2 to the Province‟s application for leave to conditionally cross-
appeal, to cross appeal and for direct access (Record Vol 5, p487 – 508). 

3
   In GG 28753 of 21 April 2006 in terms of section 24 read with section 44 of NEMA. 

4
   In particular, the Environment Conservation Act 73 of 1989 and the EIA regulations published 

thereunder in GNR 1182, 1183 and 1184 in GG 18261 of 5 September 1997. 
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contradictory but mandatory directions from the designated authority under 

the MPRDA and the competent authority in terms of NEMA in respect of 

the same activity. To compound matters, there are no mechanisms in 

either the MPRDA or NEMA to resolve such conflicts. 

10. The resolution of this conflict is clearly of interest not only to the Chamber 

as a key representative of the mining industry in South Africa but also to 

government as a whole (as demonstrated by the parties to this appeal). 

11. It is the Chamber‟s submission that the learned judges in the Supreme 

Court of Appeal erred in declining to consider the applicability of NEMA to 

mining and mining related activities – an issue which was properly before 

it.  

12. The Chamber contends that the learned judges in the Supreme Court of 

Appeal ought to have engaged with the issue of the applicability of NEMA 

to mining-related activities and ought to have found that the learned 

judges in the Western Cape High Court (where the applicability of NEMA 

to mining and mining-related activities was considered in depth) erred in 

finding that an authorisation under NEMA is required for the undertaking of 

mining activities or activities incidental thereto. 

13. The Chamber aligns itself with the Province in contending that the learned 

judges in the Supreme Court of Appeal erred in declining to consider the 

application of NEMA to mining related activities – an issue which was 
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properly before it.  In this regard the Chamber associates itself with the 

submission made by the Province.5  

14. Should the Province succeed in its application for leave to cross-appeal or 

in the alternative, in its application for direct access, the Chamber will 

oppose the declaratory relief sought by the Province.  

15. On this aspect and based primarily on a reading of sections 24(8) and 

24L(4) of NEMA, the Western Cape High Court concluded that 

notwithstanding the processes and authorisations required in terms of the 

MPRDA for mining activities and activities incidental thereto, an 

environmental authorisation under NEMA must also be obtained for the 

undertaking of such activities to the extent that they are listed under 

NEMA.6 

16. It is the Chamber‟s submission that the Western Cape High Court erred in 

this finding and ought to have found that the MPRDA confers exclusive 

jurisdiction upon the Minister of Mineral Resources (or her functionaries) to 

regulate mining operations, including the environmental consequences 

thereof. It is accordingly the Chamber‟s contention that a separate 

authorisation under NEMA is not required for the undertaking of mining 

activities or activities incidental thereto. 

                                            
5
   In paragraph 34 of the Province‟s affidavit in support of its application for leave to conditionally  

cross-appeal, to cross appeal and for direct access (Record Vol 15, p1401 – 1403). 
6
   At page 79B – 80B of the judgment of Davis J in the Western Cape High Court, 2010 (6) SA 

63 (WCC) (Record Vol 13, p1183 – 1185). 
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17. It is submitted that there are two fundamental flaws in the approach 

adopted by the Western Cape High Court.  The first is that it assumed that 

the Minister of Water and of Environmental Affairs is empowered to list 

(and thus regulate) an activity which falls within the power of the Minister 

of Mineral Resources to regulate and secondly it proceeds from the 

unexpressed assumption that conflicts between the MPRDA and NEMA 

may be resolved by requiring a person whose activities fall within the 

regulatory ambit of both Acts to comply with the requirements of both Acts.  

That second assumption would be correct only if the Acts in question 

merely prohibited specified conduct without authorisation, which is not the 

case.  The interpretation of NEMA adopted by Western Cape High Court 

does not provide a solution to the problem of conflicting regulatory regimes 

if one is in addition dealing with situations where persons whose activities 

are regulated by both Acts is faced with contradictory directions by the 

relevant competent authorities, in circumstances where a failure to comply 

with either direction would render such person subject to penal and other 

sanctions. That is in fact the dilemma in which the Chamber‟s members 

find themselves. 

18. In short, it is not enough to say, where an activity regulated under the 

MPRDA is also listed under NEMA, that the unfortunate subject must 

obtain an authorisation from both sets of functionaries.  The question 

which must be answered is whose directions should prevail. In this regard 

it is important to bear in mind that once a mining right is granted, the 

holder thereof is in terms of section 25(2) of the MPRDA obliged to 



- 8 - 

commence mining within one year and to do so in accordance with the 

terms of its mining right, its mining work programme and its approved 

environmental management programme. A failure to do so would 

constitute a breach of both the mining right and the MPRDA and might, if 

not remedied, lead to the cancellation of the right. A refusal by a 

functionary employed by the Department of Water and Environmental 

Affairs to authorise under NEMA mining activities required by a mining 

work programme and an approved environmental management 

programme would accordingly place the holder of the mining right in an 

impossible situation. 

19. The only sensible solution to that problem, which is supported by a proper 

interpretation of both Acts, is that the Department of Water and 

Environmental Affairs is not empowered to list activities regulated under 

the MPRDA. The approach of the Western Cape High Court however was 

to ask the question whether, if a mining activity is listed under NEMA, 

authorisation is required under that Act despite the fact that authorisation 

is required under the MPRDA. Its reading of NEMA suggested that 

authorisation for a listed activity is required under NEMA even if it is also 

required under the MPRDA. The Western Cape High Court should have 

asked the antecedent question, namely whether in those circumstances 

the activity could be listed at all. 
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20. The submissions below address the following topics: 

20.1. the statutory framework;  

20.2. the rights and obligations of the holder of a mining right granted in 

terms of the MPRDA;7 

20.3. the ambit of environmental authorisations required in terms of 

NEMA; 

20.4. whether the Minister of Water and Environmental Affairs may list 

and regulate mining-related activities regulated by the MPRDA; 

and 

20.5. the findings of and reasoning adopted in the Western Cape High 

Court. 

The statutory framework 

21. As far as the protection of the environment is concerned the starting point 

is section 24(b) of the Constitution, 1996 which provides that everyone has 

                                            
7
  Although this matter is concerned with Maccsand‟s rights and obligations as the holder of both 

a mining right and a mining permit, the Chamber‟s submissions are limited to the rights and 
obligations of the holder of a mining right.  
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the right to have the environment protected through reasonable legislative 

measures.8 

22. Both NEMA and the MPRDA were enacted to give effect to section 24(b) 

of the Constitution.9  This is an important starting point in determining the 

inter-relationship between the two enactments.  In what follows it will be 

concluded that the legislature, in enacting the MPRDA, sought to cover the 

field as far as the environmental impacts and management of mining 

related activities are concerned.  In the process it made the 

implementation of the MPRDA subject to the pre-existing principles10 of 

NEMA, but left the interpretation thereof and decision making in the hands 

of the functionaries of the Department of Mineral Resources in accordance 

with the MPRDA and the regulations promulgated in terms thereof.   

                                            
8
      “Everyone has the right –  

 
(a)  …  
(b) to have the environment protected, for the benefit of present and future generations, 

through reasonable legislative and other measures, that –  
(i)  prevent pollution and ecological degradation;  
(ii) promote conservation; and  
(iii) secure ecologically sustainable development and use of natural resources whilst 
promoting justifiable economic and social development”.   

9
  NEMA Preamble; MPRDA section 2(h).  

10
  As set out in section 2 of NEMA.   
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The rights and obligations of the holder of a mining right granted in terms of 

the MPRDA 

23. The rights and obligations created through the grant of a mining right in 

terms of the MPRDA are principally set out in section 5.11  

24. The right to undertake mining operations refers not only to the right to 

undertake the actual mining operations but also to all such subsidiary or 

ancillary rights, without which one would not be able effectively to carry on 

mining operations.12 This is reflected in section 5(3)(e) of the MPRDA, 

which grants to the holder of a mining right the right to carry out any other 

activity „incidental to‟ such mining operations – such as the building of 

roads - which does not contravene the provisions of the Act. 

25. The right to undertake any activity necessary for the mining operations 

must be read with the proviso to section 5(3) which states that the rights 

are “subject to this Act”.13 

26. One such limitation is imposed in section 5(3) itself and relates to the use 

of water for mining purposes.14 Further limitations are contained in section 

5(4) which contains specific prohibitions against the undertaking of mining 

                                            
11

  Various other provisions in the MPRDA confer rights on holders of mining rights, including 
specifically section 25 and more generally sections 6, 11, 96 and 102. 

12
  Hudson v Mann & Another 1950 (4) SA 485 (T) at 488. 

13
  A mining right is also subject to the common law obligation that “the holder of the mineral 

rights must exercise them civiliter modo, i.e. in a manner least injurious to the property of the 
surface owner.” See Franklin & Kaplan, “The mining and mineral laws of South Africa”, page 
418; Anglo Operations Ltd v Sandhurst Estates (Pty) Ltd 2007(2) SA 363 (SCA) at [21] - [22]. 

14
   Section 5(3)(d).  
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related activities in the absence of, amongst others, “an approved 

environmental management programme or approved environmental 

management plan, as the case may be”.15 

27. As far as environmental obligations are concerned, the only restrictions 

imposed on the holder of a mining right in terms of section 5 of the 

MPRDA are those imposed on the use of water in terms of the National 

Water Act and those imposed in such holder‟s approved environmental 

management programme. 

28. The exercise of a mining right is further limited by section 23 of the 

MPRDA, which provides, in subsection (6) that: 

"a mining right is subject to this act, any relevant law, the terms and 
conditions stated in the right and the prescribed terms and conditions 
and is valid for a period specified in the right, which period may not 
exceed thirty years." [emphasis added] 

29. The reference to any other law is subject to the proviso that such law be 

“relevant”. On the face of it “any relevant law” includes laws relating to the 

environment, which would include NEMA and other environmental laws.16 

That reference, however, is not as significant as it might seem. All rights 

are subject to “relevant” laws – i.e. laws which either expressly or by 

                                            
15

   Section 5(4)(a). 
16

   These would include, for example, section 22 of the Environment Conservation Act, 73 of 
1989, section 22 of the National Water Act 36 of 1998, section 24 of the National Forest Act 84 
of 1998, section 48 of the National Environmental Management: Protected Areas Act 57 of 
2003, section 33 of the National Environmental Management: Air Quality Act 39 of 2004 and 
section 20 of the National Environmental Management: Waste Act 59 of 2008. See Dale, 
South African Mineral and Petroleum Law page MPRDA - 205 and in particular footnote 930. 
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necessary implication govern such rights. Whether or not another law is 

“relevant” depends upon its provisions. In addition, it is the mining right 

and not the MPRDA which is subject to “any relevant law”. Thus where the 

MPRDA is silent, another law may restrict the exercise of a mining right. 

But where the MPRDA is not silent, and in particular where by virtue of a 

direction given by a functionary under the MPRDA a holder of a mining 

right is required to mine in a specific manner, it does not follow that a 

contrary direction given under another law should prevail.  In 

circumstances where the implementation of the other law can lead to a 

conflict with the MPRDA it can clearly not be “relevant”.  

30. As far as NEMA is concerned, the relevant environmental management 

principles and procedures contained in NEMA are expressly incorporated 

in the MPRDA and those parts of NEMA that are not incorporated into the 

MPRDA are not a “relevant law” as contemplated. 

31. In this regard, section 37(1) of the MPRDA provides that the 

environmental management principles set out in section 2 of NEMA are 

applicable to all prospecting and mining operations and are to serve as 

guidelines for the interpretation, administration and implementation of the 

environmental requirements of the MPRDA.17 

                                            
17

  Even if the MPRDA had been silent on this issue, these principles would in any event need to 
be considered in such decisions. This is so because section 2 of NEMA has established the 
predominance of the environmental management principles and requires all organs of state to 
align themselves with these principles. See Dale supra, MPRDA – 320. 
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32. In addition, NEMA is expressly referred to in section 38(1) of the MPRDA 

which provides, inter alia, that the holder of a mining right must at all times 

give effect to the objectives of integrated environmental management laid 

down in Chapter 5 of NEMA and must consider, investigate, assess and 

communicate the impact of his mining operations on the environment as 

contemplated in section 24(7) of NEMA.18 

33. The principal means through which the MPRDA seeks to regulate the 

environmental impacts of mining is through the requirement that 

environmental management programmes or plans must be compiled and 

approved by the Minister of Mineral Resources.19  

34. The procedure for submission and approval of environmental 

management plans and programmes and the minimum content of such 

plans and programmes is set out in section 39 of the MPRDA together 

with the regulations promulgated thereunder.20 

35. It is apparent from the aforesaid sections that the MPRDA together with 

the regulations provide expressly for the environmental impacts of mining 

activities and how these impacts are to be managed. The regulations in 

particular prescribe in detail what must be contained in the scoping reports 

and environmental impact assessment reports which are to be taken into 

consideration by the relevant authority in deciding whether or not to 

                                            
18

  Section 24(7) of NEMA was repealed and replaced by section 24(4) by Act 8 of 2004. 
19

  Section 38(1)(c). 
20

  The MPRDA regulations were published in GNR 527 of 23 April 2004. See in particular 
regulations 48 – 52. 
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authorise the relevant mining operation. Importantly, and by virtue of 

section 38(1)(b) of the MPRDA, such reports and assessments must 

comply with the minimum requirements set out in section 24(7) of NEMA.  

36. The regulations further prescribe the content of environmental 

management programmes and plans which must, by virtue of section 

38(1)(b) of the MPRDA, give effect to the objectives of integrated 

environmental management laid down in Chapter 5 of NEMA. 

37. Section 41 of the Act read together with regulations 53 and 54 provide in 

addition for financial provision to be made for the remediation of 

environmental damage caused by mining operations. 

38. It is clear, therefore, that the MPRDA prescribes a comprehensive system 

to manage and mitigate the environmental impacts of mining in fulfilment 

of its object to give effect to section 24(b) of the Constitution21. 

39. More importantly for present purposes, however, is the fact that these 

sections demonstrate how the legislature has elected to give effect to 

NEMA in the mining context. 

40. This is manifest firstly, by the express application of the environmental 

management principles contained in section 2 of NEMA to all mining 

operations and secondly, by subjecting the exercise of a mining right to an 

                                            
21

  MPRDA section 2(h). 
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environmental management programme which itself must give effect to the 

objectives of integrated environmental management laid down in Chapter 

5 of NEMA and by making the approval of such programme subject to the 

environmental management principles contained in section 2 of NEMA 

and the minimum requirements contained in section 24(7) of NEMA. 

41. Cognisant of the fact that other government departments administer laws 

relating to matters affecting the environment, section 40 of the MPRDA 

requires the Minister of Mineral Resources, when considering an 

environmental management programme or plan, to consult with such other 

government department. 

42. Thus not only does the MPRDA give direct effect to NEMA in the mining 

context, it also provides for cooperation with other government 

departments administering laws affecting the environment in accordance 

with the principles of cooperative governance enshrined in Chapter 3 of 

the Constitution of the Republic of South Africa, 1996. 

Environmental authorisations required in terms of NEMA 

43. NEMA has been amended three times since the MPRDA came into 

operation on 1 May 2004. To understand the application of NEMA in the 

mining context it is necessary to trace the relevant provisions through the 

various amendments. 
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44. NEMA came into operation on 29 January 1999; i.e. prior to the date the 

MPRDA was assented to (3 October 2002) and accordingly, prior to the 

date the MPRDA came into operation (1 May 2004). 

45. Environmental authorisations were and are provided for in Chapter 5 of 

NEMA, consisting of sections 23 and 24, which deal with integrated 

environmental management generally.  

46. Section 23 sets out the general objectives of integrated environmental 

management. Significantly, subsection 3 places a positive duty on the 

Director-General to co-ordinate the activities of the different organs of 

state (which include expressly the Minister of Water and Environmental 

Affairs and his or her provincial counterparts and the Minister of Mineral 

Resources or his or her delegate) in giving effect to integrated 

environmental management.  

47. In its original form NEMA was not intended to create an extensive 

regulatory system in the hands of the Minister of Environmental Affairs and 

Tourism and the various provincial MEC‟s responsible for the environment.  

It, to a large extent, constituted framework legislation which recognised the 

power of other organs of state in terms of other legislation to give 

authorisation for activities “… which may significantly affect the 

environment…”.22  The manner in which these powers had to be exercised 

                                            
22

  Section 24(1) of NEMA before substituted by section 2 of Act 8 of 2004. 
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by such other organs of state in terms of other legislation was, however, 

regulated by NEMA.  

48. The application of this section to mining operations (it being assumed that 

mining operations may significantly affect the environment) entailed that 

prior to the commencement of such operations their impact on, amongst 

other things, the environment must be considered, investigated, assessed 

and reported to the Department of Minerals and Energy (being the organ 

of state charged by law with authorising mining operations). In deciding 

whether to authorise a particular mining operation, the Department of 

Minerals and Energy (as it then was), had to ensure compliance with the 

minimum requirements contained in section 24(7) of NEMA. 

49. Subsections (2)(a) and (b) gave the then Minister of Environmental Affairs 

and Tourism (and his or her provincial counterparts) the power to identify, 

amongst other things, activities or areas in which specified activities may 

not commence without the permission of the Minister or such MEC.  

50. If an activity identified by the Minister or MEC fell within the jurisdiction of 

another Minister, however, the decision to require environmental 

assessment and permitting for that activity could only be taken with the 

agreement of that other Minister. This would consequently have required 

the agreement of the Minister or MEC and the other Minister concerned. 
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This arose by virtue of the use of the phrase „in consultation with‟ in the 

proviso to section 24(2).23 

51. Where an activity was identified in terms of section 24(2), however, section 

24(5) made it clear that an authorisation received from the then Minister of 

Environmental Affairs and Tourism (or his or her provincial counterpart) did 

not remove the need to obtain authorisation for that activity from any other 

organ of state charged by law with authorising the activity. 

52. At the time the MPRDA came into operation (on 1 May 2004) no activities 

had been identified in terms of section 24(2) of NEMA and the only 

activities which required an environmental assessment under 

environmental laws specifically, were those activities that had been 

identified in terms of section 21 of the Environment Conservation Act, 73 

of 1989 and the regulations promulgated in terms thereof on 5 September 

1997.24   

53. Section 24(3), however, authorized any Minister responsible for an organ 

of state that was charged by law with authorizing an activity which may 

significantly affect the environment (such as the Minister of Minerals and 

Energy in relation to mining operations) to prescribe regulations (in terms 

of such a Minister‟s own legislation, i.e. not in terms of NEMA) laying down 

the procedures to be followed and the reports to be prepared for the 

                                            
23

  McDonald and Others v Minister of Minerals and Energy and Others 2007 (5) SA 642(C) at 
649B – 649E.  

24
  Promulgated in GNR 1182, 1183 and 1184 in GG 18261 of 5 September 1997.  
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investigation of the potential impact of that activity on the environment.  In 

terms of the original section 24(3)(c) of NEMA, such regulations had to 

comply with the procedures set out in section 24(7) of NEMA.  

54. What is immediately apparent from this analysis is that the provisions of 

the MPRDA discussed above give express effect to these provisions of 

NEMA and, as mentioned above, reflect the legislature‟s interpretation of 

precisely how these sections of NEMA are to be implemented in the 

mining context.  

55. Section 24 of NEMA was amended by the National Environmental 

Management Amendment Act 8 of 2004 which came into operation on 7 

January 200525 and thus after the MPRDA had already come into 

operation.  

56. The most significant consequences of the amendments to section 24 of 

NEMA were the following: 

56.1. Firstly, the amended section 24(1) limited the application of 

integrated environmental management to “listed activities” only.26 

Once such an activity is identified (or “listed”) by the then Minister 

of Environmental Affairs and Tourism, it may not commence 

without an environmental authorisation.  

                                            
25

  Proclamation R1 in GG 27161 of 6 January 2005.  
26

  A “listed activity” was defined in section 1 to mean “an activity identified in terms of section 
24(2)(a) and (d)”. 
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56.2. Secondly, the identification of listed activities that fall under the 

jurisdiction of another Minister could be identified solely by the 

Minister of Environmental Affairs and Tourism (or by his or her 

provincial counterpart) provided that the decision is taken in good 

faith after consultation with and serious consideration of the view 

of such other Minister.27 

56.3. Thirdly, the competent authorities empowered to issue 

environmental authorisations were to be determined by the 

Minister of Environmental Affairs and Tourism in respect of each 

activity identified.28 

56.4. Fourthly, and arguably most importantly for present purposes, was 

the inclusion of subsection (8). This required authorisation in terms 

of NEMA for “listed activities” even where authorisations or permits 

for such activities have been obtained under another law.  

57. On 21 April 2006, the Minister of Environmental Affairs and Tourism acted 

in terms of section 24 of NEMA and promulgated regulations (GNR 386 

and 387)29 which identified activities that may not commence without 

environmental authorisation from the competent authority identified in the 

                                            
27

  This follows from the phrase “after consultation with” in the proviso to section 24(2). See 
McDonald and Others v Minister of Minerals and Energy and Others supra. and see also 
„Mining Law‟ in 2007 Annual Survey of South African Law, p1126. 

28
  This follows from the definition of “competent authority” in section 1 of NEMA read with section 

24C. 
29

  In GG 28753 of 21 April 2006 in terms of section 24 of NEMA. 
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regulations. A further regulation (GNR 385)30 prescribed the process that 

had to be followed to obtain such environmental authorisation. 

(Collectively these regulations are referred to as the “environmental impact 

assessment regulations 2006” or simply the “EIA regulations, 2006”.) 

58. These regulations, which came into operation on 3 July 2006,31 repealed 

and replaced the EIA regulations promulgated in terms of the Environment 

Conservation Act 73 of 1989. 

59. GNR 386 and 387 contained schedules of activities identified in terms of 

section 24(2)(a) and (d) of NEMA which could not commence without 

authorisation from the competent authority. The investigation, assessment 

and communication of potential impact of these activities had to follow 

either a basic environmental assessment procedure or a full environmental 

impact assessment process as set out in GNR 385.   

60. Mining related activities were identified in items 8 and 9 of GNR 386 and in 

items 7 and 8 of GNR 387.  

61. Although the precise meaning of these items is far from clear, it would 

appear that the activities contemplated were, amongst others, firstly, the 

application for a mining right or the application for the renewal thereof and, 

                                            
30

  In GG 28753 of 21 April 2006 in terms of section 24 read with section 44 of NEMA. 
31

  In terms of GNR 612 in GG 28938 of 23 June 2006. 
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secondly, the undertaking of any mining related activity or operation 

pursuant to a mining right within a mining area as defined in the MPRDA. 

62. Although the regulations came into operation on 3 July 2006, the date of 

commencement for these particular items was postponed to a date to be 

published in a separate notice. As explained below, these items never 

came into operation as the publication of their date of commencement was 

pre-empted by further amendments to NEMA and the repeal of the EIA 

regulations 2006.  

63. Accordingly, and notwithstanding the question whether or not the Minister 

was in fact entitled to identify mining activities as activities requiring 

authorisation in terms of NEMA (which is considered in more detail below), 

the undertaking of any mining related activity pursuant to a mining right 

within a mining area as defined in the MPRDA was not required in terms of 

the EIA regulations 2006.   

64. Notwithstanding the specific listing of mining related activities, it is 

apparent from a reading of the EIA regulations 2006 (which were 

applicable at the time Maccsand commenced its mining activities on the 

Rocklands Dune) that there were numerous activities which are incidental 

or ancillary to mining operations that were listed as separate items in the 

schedules to the regulations.  
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65. The competent authority identified in the schedules in respect of these 

activities was:-  

“the environmental authority in the province in which the activity is 
to be undertaken unless it is an application for an activity 
contemplated in section 24C(2) of the Act, in which case the 
competent authority is the Minister or an organ of state with 
delegated powers in terms of section 42(1) of the Act, as 
amended”. 

66. NEMA was further amended by the National Environmental Management 

Amendment Act, 62 of 2008 (“the NEMA Amendment Act”) parts of which 

came into operation on 1 May 2009.32   

67. The provisions of the NEMA Amendment Act relating specifically to 

prospecting, mining, exploration and production and related activities, 

however, have not yet come into operation, since they are dependent on 

the coming into operation of the Mineral and Petroleum Resources 

Development Amendment Act, 49 of 2008 (“the MPRDA Amendment Act”) 

which has been assented to by the President but has not yet come into 

operation.33 

68. The portions of the NEMA Amendment Act which have commenced repeal 

and replace section 24(8) of NEMA and insert a new section 24L. 

                                            
32

  Proclamation 27 in GG 32156 of 24 April 2009.  
33

  Published for general information in GN 437 in GG 32151 of 21 April 2009 to come into 
operation on a date to be fixed by the President by proclamation in the Gazette. 
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69. As will be demonstrated below, since the amended section 24(8) of NEMA 

continues to apply only to “listed activities”, it does not alter the existing 

position in terms of which authorisation for mining related activities is 

required only in terms of the MPRDA.  

70. In any event, since neither the provisions in the NEMA Amendment Act 

relating to prospecting, mining, exploration and production and related 

activities34 nor the relevant items in the schedules to GNR 386 and 387 

ever came into operation, the section was not applicable to such activities. 

71. The EIA regulations, 2006 were repealed with effect from 2 August 2010 

and replaced by new EIA regulations (“the EIA regulations, 2010”) 

containing amended criteria for the obtaining of environmental 

authorization in terms of section 24 of NEMA and listing new activities in 

respect of which such authorization is required.35 

72. As in the case of the EIA regulations 2006, activities requiring a 

prospecting right or a mining permit or renewal thereof in terms of the 

MPRDA and activities requiring a mining right, exploration right, production 

right or reconnaissance permit or renewal thereof in terms of the MPRDA 

                                            
34

  In terms of section 14(2) of the NEMA Amendment Act, these provisions will only come into 
operation on a date 18 months after the commencement of the MPRDA Amendment Act. 

35
   Promulgated under sections 24(5), 24M and 44 of NEMA in GNR 543, 454, 545 and 546 in 

GG 33306 of 18 June 2010. 
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are again identified as activities which require environmental 

authorization.36  

73. The mining related activities included in the EIA regulations, 2010 

however, have not yet come into operation and thus the sections in NEMA 

requiring environmental authorization for such activities is not yet 

applicable.37 

Does the undertaking of mining related activities require authorisation both 

in terms of NEMA and the MPRDA?  

74. It is the Chamber‟s contention that the undertaking of activities incidental 

or ancillary to mining which are authorised in terms of the MPRDA do not 

require separate environmental authorisation in terms of NEMA despite 

the fact that they may also be “listed activities” in terms of section 24 of 

NEMA.  

75. It is clear that the relevant provisions of the MPRDA and its regulations 

regulate the exercise of rights granted under that Act and more particularly 

the environmental impact of what may loosely be called “mining 

operations”. It is also clear that there are numerous instances where such 

operations would also constitute “listed activities” as contemplated in 

section 24 of NEMA if that Act were to apply.  

                                            
36

    Items 19 and 20 in Appendix 1 of GNR 544 and items 20 – 23 in Appendix 1 of GNR 545. 
37

  GNR 661 and 662 published in GG 33411 of 30 July 2010, in terms of which the new EIA 
regulation came into effect. 
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76. If NEMA were to apply, however, there is a very real prospect that the 

holder of a mining right may face competing and contradictory but 

mandatory directions from the designated authority under the MPRDA38 

and the competent authority in terms of NEMA39 in respect of the same 

activity. Indeed, that very conflict has precipitated this appeal. 

77. Since there are no mechanisms in either the MPRDA or NEMA to resolve 

such conflicts, the only way out of the conundrum is to interpret the 

MPRDA as conferring exclusive jurisdiction upon the Minister of Mineral 

Resources (or her functionaries) to regulate mining operations, including 

the environmental consequences thereof.  

78. The question that arises therefore is whether or not such an interpretation 

is justified by the language employed by the legislature in the MPRDA. If 

                                            
38

  In terms of section 47(1)(c) read with section 47(3) of the MPRDA provides that the Minister 
may cancel or suspend any mining right if the holder thereof contravenes the approved 
environmental management programme. Before this is done, the Minister must direct the 
holder to take specified measures to remedy any contravention.  In terms of section 93(1)(b) of 
the MPRDA an authorised person may order the holder of the relevant right to take immediate 
steps to rectify a contravention with or failure to comply with an environmental management 
programme, or may order the suspension or termination of mining activities.  Failure to comply 
constitutes an offence in terms of section 98(a)(vi) of the MPRDA.  

39
  Environmental authorisation for a listed activity is given in terms of section 24 of NEMA.  The 

authorisation can, in terms of regulation 37(1)(d) of the Environmental Impact Regulations 
promulgated in terms of NEMA (GN R543 in GG33306 of 18 June 2010 as amended) be 
made subject to conditions determining the requirements for inter alia the management of the 
impacts of the activity on the environment throughout the life cycle of the activity.  In terms of 
section 24F(2)(c) of NEMA the Director General may direct any person who causes, has 
caused or may cause significant pollution or degradation of the environment and who fails to 
take reasonable measures to prevent it from occurring, continuing or recurring or, where such 
harm to the environment is authorised by law and such person fails to minimise or rectify such 
pollution or degradation, to take specific reasonable measures to do so.  Refusal to comply 
constitutes an offence in terms of section 28(15) read with section 28(14)(c) of NEMA; if 
convicted a maximum fine of R1 million or imprisonment for a maximum of a year or both may 
be incurred.  The enforcement procedures and powers of inspectors also apply in terms of 
sections 31A to 31Q of NEMA, who may issue compliance notices in terms of section 31L 
setting out specific steps to be taken.  Failure to comply constitutes an offence in terms of 
section 31N of NEMA.    
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on the face of it such an interpretation is justified, the next question would 

be whether or not there is anything in NEMA which expressly or by 

necessary implication asserts the jurisdiction of the competent authorities 

under NEMA in respect of the same activities. If there is, then an attempt 

must be made to reconcile the two Acts. 

79. There are two powerful considerations which dictate that a person should 

not be subject to conflicting laws or to conflicting directives from those 

deriving their powers from such laws. The first is the constitutional 

principle of the rule of law, articulated in sections 1 and 2 of the 

Constitution and the second is the presumption against absurdity. 

80. These founding provisions provide that all conduct by the State is subject 

to the Constitution and to the foundational constitutional principle of the 

rule of law. The Constitutional Court has consistently held that any 

exercise of public power inconsistent with the rule of law is 

unconstitutional and is open to constitutional review on this basis.40 

81. The “rule of law” is a principle inherent not only in our common law but 

also that of many other constitutional states. Although there are a number 

of differing theories concerning the scope and content of the common law 

principle, it is generally accepted that at a minimum the rule of law 

includes the following essentials: 

                                            
40

  Pharmaceutical Manufacturers of SA; In Re: Ex Parte President of the Republic of South 
Africa and Others 2000(2) SA 674 (CC). 
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81.1. that people should be ruled by the law and obey it; and 

81.2. the law should be such that people will be able to be guided by 

it.41   

82. The principle that people will be able to be guided by law (or rely upon the 

law to plan their affairs) requires that laws be both prospective and clear. 

A person cannot be guided by either a retrospective or a vague, obscure 

or imprecise law. Accordingly, two of the essential components of the rule 

of law are that laws must be prospective and be clear.42  

83. Laws which subject persons to conflicting requirements or expose them in 

respect of the same conduct to potentially conflicting directives or 

administrative orders infringe the rule of law because they are vague and 

because those subject to them cannot order their affairs consistent with 

the legal regime to which they are subject. Where possible laws must be 

interpreted so as to avoid that result. 

84. The presumption against absurdity is an articulation of the legitimate 

expectation that legislation will be reasonable.43 Whatever the difficulties 

may be in deciding whether or not a particular interpretation is absurd, an 

interpretation which permits of conflicting requirements is clearly absurd. 

                                            
41

  Pharmaceutical Manufacturers [39]; Raz, Law Quarterly Review Vol 93(1977) p195 at p198. 
42

  New National Party v Government of the Republic of South Africa 1999(3) SA 191 (CC) at 
para 19. 

43
  Lourens du Plessis: Re-Interpretation of Statutes 162. 
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85. The central argument advanced in these heads of argument is that in the 

MPRDA the legislature made a deliberate choice: instead of rendering 

those subject to its provisions also subject to the pre-existing provisions of 

NEMA, it chose to subject them to the principles of NEMA, as interpreted 

and applied by the functionaries of the Department of Mineral Resources. 

Realising that that approach might give rise to anomalies, in that the 

functionaries charged with applying the provisions of NEMA might interpret 

those principles or their application differently, it provided for a form of 

consultation.44 

86. In short it is the Chamber‟s contention that in the MPRDA the legislature 

has not only excluded the jurisdiction of the Minister of Water and 

Environmental Affairs in respect of mining activities governed by the 

MPRDA, it has also placed a gloss on how NEMA is to be applied to such 

activities. 

87. That approach is entirely inconsistent with an interpretation of the MPRDA 

which acknowledges the direct application of NEMA. Why, one may ask, 

should the legislature have made such careful provision for the indirect 

application of NEMA if that Act were directly applicable? If on a proper 

interpretation of the MPRDA, the legislature did not intend NEMA to apply 

directly, then effect must be given to that intention unless a contrary 

intention can be discerned from the relevant provisions of NEMA, more 

                                            
44

  Section 40. 
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particularly the amendments introduced after the coming into force of the 

MPRDA.45 

88. It is the Chamber‟s submission that section 24 of NEMA (and more 

particularly subsections (1), (2)(a) and (8) and section 24L) do not, either 

directly or by necessary implication, contradict the interpretation set out 

above of the MPRDA. The test may be formulated as follows: if the 

MPRDA had stated expressly that the provisions of NEMA did not apply 

directly, would the provisions of section 24 of NEMA give rise to a conflict? 

In the Chamber‟s submission the answer is in the negative. The power 

conferred upon the Minister of Water and Environmental Affairs (or his or 

her provincial counterpart) to list activities for which authorisation must be 

obtained must simply be read as excluding activities governed by the 

MPRDA. The provision in section 24(8) that the acquisition of 

authorisations under other laws does not absolve an applicant from 

obtaining an authorisation under NEMA does not take the matter further, 

since that subsection only applies where an authorisation under NEMA is 

required. In other words, the subsection begs the very question posed. 

89. It goes without saying that the fact that the Minister of Environmental 

Affairs may under section 24(2) of NEMA have identified certain activities 

which are subject to regulation under the MPRDA is neither here nor 

there. Such an administrative act would simply reflect the Minister‟s 

                                            
45

   Compare in this regard section 24(9) of the National Forest Act 84 of 1998 and section 48 of 
the National Environmental Management: Protected Areas Act 57 of 2003.  
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opinion as to the extent of his or her powers. One cannot interpret a 

provision of an Act conferring a power upon a functionary by looking at 

what powers the functionary has sought to exercise. That would be to 

allow the executive to usurp the powers of the legislature. 

90. In light of the fact that the management of the environmental impacts of 

mining have already been comprehensively dealt with in the MPRDA and 

the MPRDA regulations, which – 

90.1. expressly incorporate the environmental management principles 

contained in section 2 of NEMA into all decisions regarding mining 

operations and operations incidental or ancillary thereto; and 

90.2. subject the grant and exercise of a mining right to an 

environmental management programme in respect of which 

consultation with all State departments which administer laws 

relating to the environment is required and which itself must give 

effect to 

90.2.1. the environmental management principles contained in 

section 2 of NEMA; 

90.2.2. the objectives of integrated environmental management 

laid down in Chapter 5 of NEMA; and  
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90.2.3. the minimum requirements contained in section 24(7) of 

NEMA46, 

it is the Chamber‟s submission that the MPRDA was enacted in 

order to cover the field and that separate environmental 

authorisation in terms of NEMA for mining activities or activities 

incidental or ancillary thereto is not required or competent. 

91. If the Chamber is correct in contending that the MPRDA confers exclusive 

jurisdiction upon the functionaries of the Department of Mineral Resources 

in relation to mining activities which would otherwise also fall under NEMA, 

then the proviso to section 24(2) of NEMA takes the matter no further, 

since it assumes that the activity also falls under the jurisdiction of NEMA. 

Thus the proviso to section 24(2) (which, subject to the amendment 

mentioned above) preceded the MPRDA, cannot confer upon the Minister 

of Water and Environmental Affairs (or his or her provincial counterpart) 

the authority to identify mining or activities incidental or ancillary thereto as 

activities which require separate environmental authorisations to be issued 

in terms of NEMA as authorisation for these activities, including the 

management of their environmental impacts, is comprehensively and 

exclusively regulated in terms of the MPRDA.  

92. It follows that the Minister of Water and Environmental Affairs (or his or her 

provincial counterpart) is also not authorised to identify a competent 

                                            
46

  Now section 24(4) of NEMA. 



- 34 - 

authority to adjudicate applications for environmental authorisations in 

respect of such activities, since the MPRDA mandates responsibility for 

the management of the environmental impacts of mining to the Minister of 

Mineral Resources or his or her delegate. 

93. Since environmental authorisation is only required in terms of section 24 of 

NEMA for “listed activities”, section 24(8) of NEMA (and by reference 

section 24L) does not find application to mining or operations incidental or 

ancillary thereto as these activities do not require environmental 

authorisation in terms of NEMA and cannot therefore constitute “listed 

activities”. 

94. The Chamber‟s contentions in relation to section 24 is informed by the 

application of the interpretational maxim generalia specialibus non 

derogant in terms of which “subsequent, general legislation will only 

revoke prior, specific legislation in pari materia when the former professes 

to regulate the subject matter with which it deals exhaustively”.47 

95. Even if the Chamber is wrong in its interpretation of section 24 of NEMA, it 

is nevertheless clear from the EIA regulations themselves that they did not 

intend to regulate activities incidental or ancillary to mining prior to the 

coming into operation of the particular items which regulate such activities. 

                                            
47

  See Lourens du Plessis, Re-Interpretation of Statutes, p73. See also Chirwa v Transnet Ltd 
and Others 2008 (4) SA 367 (CC) 400 – 404.  
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96. As mentioned above, items 8 and 9 of GNR 386 and items 7 and 8 of 

GNR 387 (the EIA regulations, 2006) never came into effect and items 19 

and 20 in GNR 544 and items 20 – 23 in GNR 545 (the EIA regulations, 

2010) have not yet come into effect.  

97. It is clear that the Minister of Water and Environmental Affairs has, in 

terms of section 24(2) and 24D of NEMA, decided not to require 

environmental authorisation (in terms of NEMA) for, amongst others, 

activities which require a mining right in terms of the MPRDA which 

include activities incidental or ancillary thereto, before these items in the 

annexures to the EIA regulations, 2010 come into operation. To interpret 

the regulations otherwise would clearly defeat the Minister‟s intention not 

to require environmental authorisation for these mining related activities 

before the relevant items come into operation.  

98. The Minister‟s delay may well be informed by concerns regarding whether 

or not the Minister is in fact authorised to list such activities given the 

provisions of the MPRDA discussed above. 

99. Further support for the Chamber‟s submissions is to be found in the 

environmental management framework proposed in the NEMA 

Amendment Act referred to above and the Mineral and Petroleum 

Resources Development Amendment Act, 49 of 2008 (“the MPRDA 

Amendment Act”). As mentioned above, parts of the NEMA Amendment 

Act (excluding those provisions relating to prospecting, mining, exploration 
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and production and related activities) came into operation on 1 May 2009. 

The MPRDA Amendment Act has been assented to by the President but 

has not yet come into operation. 

100. The objective of the proposed amendment Acts, as appears from their 

long titles, is to align the principal Acts in order to provide for one 

environmental management system. What is sought through the 

amendments is the removal from the MPRDA of all the current provisions 

in it that have to do with environmental authorisation and management 

and the inclusion in NEMA of such provisions as appropriate.48  

101. This objective demonstrates an acknowledgment by the legislature that 

there are at present two environmental management regimes – one for 

mining related activities, administered by the Minister of Mineral 

Resources (or his or her delegate) in terms of the MPRDA and one for 

other activities, administered by the Minister of Water and Environmental 

Affairs (or his or her provincial counterpart) in terms of NEMA. Accordingly, 

the amendment Acts aim to align the environmental management 

framework in both acts in order to provide for one environmental 

management system.  

 

 

                                            
48

  See Dale supra, MPRDA – 317. 
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The Judgment of the Western Cape High Court 

102. The Chamber‟s contention that mining-related activities cannot constitute 

“listed activities” for the purposes of NEMA, was not advanced in the 

Western Cape High Court and was consequently not considered by that 

court.  

103. As mentioned above, the Western Cape High Court reached the 

conclusion that authorization to undertake mining related activities in terms 

of the MPRDA does not obviate the need to obtain in addition an 

environmental authorization in terms of NEMA where such activities are 

also “listed activities” in terms of the EIA regulations promulgated in terms 

of NEMA. 

104. Pivotal to the finding of the Western Cape High Court was an evaluation of 

sections 24(8) and 24L of NEMA (as amended by the NEMA Amendment 

Act referred to above).  

105. Having commenced from the assumption that “listed activities” may 

include mining activities, Davis J‟s analysis is confined to an examination 

of whether the activities undertaken by Maccsand fell within the ambit of 

the listed activities concerned as defined in the EIA regulations. Finding 

that they did, the learned judge concluded that an environmental 
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authorisation in terms of NEMA was required for the undertaking of the 

activity.49  

106. The conclusion of the Western Cape High Court that authorisation is 

required for mining-related activities from both the designated authority 

under the MPRDA and the competent authority in terms of NEMA may not 

create difficulties where the conditions of the authorisation granted by both 

authorities are compatible and capable of practical implementation. 

107. The position adopted by the court does not, however, address the central 

difficulty highlighted above, namely that the holder of a mining right may 

well face competing and contradictory but mandatory directions from the 

designated authority under the MPRDA and the competent authority in 

terms of NEMA in respect of the same activity. Since there are no 

mechanisms in either the MPRDA or NEMA to resolve such conflicts, the 

consequence of such a conflict could well be that the holder of a mining 

right is effectively precluded from mining. 

108. The prospect that mining companies will have to comply with the 

requirements of both NEMA and the MPRDA in respect of the same 

activities and comply with the directions of different functionaries 

appointed under the two Acts, even where they are inconsistent, is a 

daunting one and will inevitably lead to confusion and uncertainty and is 

likely to undermine confidence in the mining industry. 

                                            
49

  Pages 79B – 80B. 
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109. This conflict is avoided, the Chamber contends, by recognising that the 

MPRDA confers exclusive jurisdiction upon the Minister of Mineral 

Resources (or his or her functionaries) to regulate mining operations, 

including the environmental consequences thereof.  

110. The Chamber submits that this position ought to prevail until the NEMA 

Amendment Act and the MPRDA Amendment Act come into operation 

fully and provide for one environmental management system for mining 

and mining related activities. 

THE APPLICABILITY OF THE LUPO TO MINING ACTIVITIES 

THE CORE FACTS     

111. Maccsand was granted a mining permit under section 27 of the MPRDA in 

respect of Erf 13625 Mitchell‟s Plain, which comprises part of the 

Rocklands dunes and is situated in a residential area. The Erf is zoned as 

a “public open space” in terms of the CCT Zoning Scheme. Mining is not 

permitted under that zoning.50 

112. Maccsand was granted a mining right under section 23 of the MPRDA in 

respect of Erf 9889 Mitchell‟s Plain, Erf 1848 Schaapkraal and Erf 1210 

Mitchell‟s Plain, all comprising part of the Westridge dunes. Erven 9889 

                                            
50

  Annexure RE15, Core Bundle Vol 5, 414-430; Wiseman Record Vol 4, 282, paras 40-41; 
Wiseman Record Vol 7, 584, para 93 



- 40 - 

and 1848 are zoned “public open space” in terms of the CCT and Divco 

Zoning Schemes respectively and Erf 1210 is zoned “rural” in terms of the 

Divco Zoning Scheme. Again, no mining is permitted by such zoning.51 

113. The City of Cape Town owns all of the Erven in question. 

114. Section 14(1) of the LUPO provides that with effect from the date of 

commencement, all land within the Province is subject to zoning control. 

There is however no zoning under either the CCT or Divco Zoning 

Schemes which would permit mining as a land use. 

115. It follows that no person could apply for mining as a land use under the 

present zoning schemes applicable to the land in question. Since only an 

owner52 may apply for a departure from zoning restrictions under section 

15(1)(a)(ii) or a rezoning under section 16, that option is also barred to the 

holder of a mining right or mining permit in the area in question.53 

116. As matters stand therefore, the zoning schemes approved by the City 

have precluded mining as a land use and there is nothing that either 

                                            
51

  Annexure RE16, Core Bundle Vol 5, 431-458; Wiseman Record Vol 4, 282, paras 40-41 
52

  “Owner” is defined in the LUPO in relation to land as “the person in whose name that land is 
registered in a deeds registry, and may include the holder of a registered servitude right or 
lease, and any successor in title of such person”. 

53
   Such an application would in any event be futile as the City has already indicated that it is 

opposed to mining in Mitchells Plain. Darries Record Vol 2, 166, para 185. 
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Maccsand or the Minister of Mineral Resources can do to ameliorate that 

prohibition.54 

THE ISSUES  

117. It is submitted on behalf of both the Minister and Maccsand that mining 

does not constitute a land use for purposes of the LUPO.  As a 

consequence it is argued that there is no conflict between the LUPO and 

the MPRDA.  

118. Both parties also argue that, should it be found that mining does constitute 

a land use for purposes of the LUPO, the MPRDA and the LUPO are in 

conflict with each other and that the conflict resolution provisions of the 

Constitution should be applied to the effect that the MPRDA prevails.  

119. These arguments are supported by the Chamber in further motivation of 

which the Chamber sets out a number of submissions hereunder.  

Mining does not constitute a land use for purposes of LUPO 

120. In determining whether the LUPO intends to regulate mining activities as a 

form of land use, the LUPO must be interpreted within the legislative 

                                            
54

   There is no legal obligation on an owner to make application in terms of the LUPO for a 
departure in terms of section 15(1)(a)(ii) or rezoning in terms of section 16 of the LUPO. An 
owner could therefore entirely frustrate the exercise of a mining right or permit and as such 
prevent or obstruct the exploitation of a mineral resource in the manner authorized by the 
Minister of Mineral Resources. 
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context in which it was enacted. It is incorrect to interpret the ambit of the 

LUPO by reference to what it is permissible for the Western Cape 

Provincial Government and the City of Cape Town to regulate in terms of 

the present Constitution. 

121. The LUPO came into force on 1 July 1986, at a time when the Precious 

Stones Act, 1964 and the Mining Rights Act, 1967 were in force. Those 

Acts regulated the mining of all minerals, as therein defined. No mining of 

minerals governed by those Acts3 could take place without the necessary 

mining title granted or acquired in terms of those Acts. Given the 

Constitutional dispensation then in force, provincial legislatures had no 

power to pass legislation in conflict with national legislation and to the 

extent that provincial legislation conflicted with national legislation it was 

liable to be set aside by a court on review.  

122. The LUPO must therefore be interpreted in the context of the aforesaid 

national mining legislation and in undertaking that exercise one is entitled 

to assume that the Cape Province legislature (as it then was) did not 

intend to produce legislation which conflicted with national legislation and 

did not intend to confer upon functionaries appointed pursuant to the 

LUPO the power to veto the exercise of powers conferred by national 

legislation. More particularly, one may assume that in enacting the LUPO 

the Cape Province legislature did not intend that the exercise by provincial 

or local authorities of powers conferred by that Act would include the 

                                            
3
 Other than base minerals on private land.  
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power to veto decisions made under the Precious Stones Act or the 

Mining Rights Act to authorise mining operations. If that is so, then there 

would appear to be no warrant for interpreting the LUPO now so as to 

include mining as a land use and thus confer upon provincial and local 

authorities the power to veto the grant of mining rights and permits by the 

Minister of Mineral Resources or her functionaries under the MPRDA. 

123. There are further reasons why mining carried on pursuant to a mining right 

or permit granted under the MPRDA does not constitute a “land use” for 

the purposes of the LUPO and the relevant zoning schemes approved 

under that Ordinance: 

123.1. The right to mine granted under the MPRDA is not concerned with 

the ius utendi but with the ius abutendi.55 The exploitation of 

minerals does not constitute land use; the minerals which are 

mined are not “used”: they are carried away and not returned. The 

fact that mining also involves the use of the surface for ancillary 

purposes does not detract from that reality, since the question 

whether or not mining constitutes land use must be determined by 

the primary activities which constitute mining, not the ancillary 

activities. 

123.2. Conversely the LUPO is not concerned with the ius abutendi; it 

concerns the use of the surface for certain purposes and not the 

                                            
55

  See in general CG Van der Merwe, Sakereg 2
nd

 ed, Butterworth at 173.  
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taking away of the soil or the minerals underlying it.  “Surface” as 

used in this context is to be understood, not in the narrow sense of 

“the mere plane surface” of the land, but as including those 

portions of the land which are taken up by foundations, cuttings, 

excavations for basements and the like.56 

123.3. The extraction of minerals alters the composition of the soil below 

the surface. In the case of deep level mining one or two kilometres 

below the surface, such extraction will have no influence on the 

surface at all.  The extraction of minerals can, as in the case of 

open cast mining such as the removal of a sand dune in the 

present matter, alter the topography of the surface.  The control of 

the use of the surface (i.e. by zoning) in terms of LUPO will in 

neither event be affected.  In the case of deep level mining, the 

zoning of the surface remains as before.  In the case of open cast 

mining, the zoning also remains the same; all that changes is the 

physical composition and topography of the surface.  There is in 

principle no difference between altering the topography in the 

process of mining and doing so in the process of the construction 

of a building in accordance with the zoning of land.  It often 

happens that land is excavated to accommodate any number of 

basements or in order to create a level building platform.  The soil 

is taken away and a new “surface” is created which falls under the 
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   Apex Mines Limited v Administrator, Transvaal 1988 (3) SA 1 (AD) at 18 B-C.  
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pre-existing zoning control.  The excavation makes no difference 

to the zoning.  

123.4. Mining can further only occur where the relevant minerals are 

found. Unlike recreational areas, business districts and residential 

areas, mines cannot be situated where it is convenient to do so in 

accordance with some over-arching planning objective. In other 

words, one cannot establish a mine because mining operations 

would constitute a desirable activity from a town-planning point of 

view. 

123.5. Because the true question is not where mining should take place 

but whether it should take place at all, a proper consideration of 

the question does not involve a town-planning function; instead, it 

involves a consideration of whether or not the applicant meets the 

requirements of the MPRDA and whether the objectives of that Act 

would be met by the grant of a mining right or permit. 

123.6. If mining is to be considered a land use for the purposes of the 

LUPO, the effect of utilising powers under that Ordinance to 

establish zoning schemes which do not permit mining is in fact to 

deny the Minister the right to exercise the powers granted to her 

under the MPRDA. That is not a sensible interpretation of the 

LUPO. 
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123.7. For these and the other reasons mentioned by Maccsand and the 

Minister, it is submitted that it is unnecessary to amend the zoning 

of land in terms of the LUPO in order to permit mining.  

If mining does constitute a “land use” for the purposes of the LUPO, there a 

conflict between the LUPO and the MPRDA  

124. If mining does constitute a land use for the purpose of the LUPO then 

there is a conflict between the LUPO and the powers granted under it and 

the MPRDA and the powers there granted.57 

125. It is argued on behalf of the Third Respondent58 that such a conflict would 

lead to the Constitutional invalidity of the MPRDA as it would in such 

circumstances seek to usurp the exclusive executive powers vesting in the 

municipal sphere of government relating to “municipal planning” which is 

mentioned in Part B of Schedule 4 to the Constitution.  In this regard 

reliance is placed on the Gauteng Development Tribunal case59. 

126. The Gauteng Development Tribunal case is distinguishable.  In that 

case it was held that the zoning of land and the establishment of 

townships fall within the ambit of “municipal planning”.60   The power to 

zone and to establish townships therefore fall within the exclusive 

                                            
57

   The test for determining whether a conflict exists is fully dealt with in the argument on behalf of 
the Minister, paragraph 18. 

58
  Third Respondent‟s Heads of Argument paragraph 56 et seq.  

59
     City of Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and Others 

2010 (6) SA 182 (CC).   
60

   Gauteng Development Tribunal [57].  
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executive authority of the municipal sphere of government and the 

Development Facilitation Act, 67 of 1995, which sought to grant such 

powers to a provincial body, was consequently held to be invalid.  

127. The MPRDA does not seek to provide the power to the Minister to amend 

the zoning of land or to grant a zoning of land in terms of a town-planning 

scheme.  It also does not seek to provide the power to the Minister to 

establish townships.  It can therefore not be said that the national 

government, in terms of the MPRDA, seeks to usurp the exclusive 

executive powers of the municipal sphere of government to do so and the 

Constitutional validity of the MPRDA is consequently not in issue.    

128. The conflict between the LUPO and the MPRDA arises at a different level: 

it arises because of the exercise of powers by the municipal sphere of 

government in terms of the LUPO to, in effect, veto the exercise by the 

Minister of her powers in terms of the MPRDA to grant the right to mine.  

Whereas the Minister does not in terms of the MPRDA seek to engage in 

municipal planning, the municipal sphere of government seeks to engage 

in the sphere of mining.  It is the limits of the municipal power that needs 

to be established.61    

                                            
61

   The manner in which the limits of power in respect of the different functional areas have to be 
determined is fully dealt with in the arguments of Maccsand and the Minister and is not 
repeated here.  See argument on behalf of the Minister paragraph 8; argument on behalf of 
Maccsand paragraphs 56 et seq.   
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129. It is submitted that, in the event that it be held that mining is a land use for 

purposes of the LUPO, a true conflict arises at the level dealt with above.  

It is incorrect to argue that the two functional areas merely overlap. 

130. The starting point of an investigation into the question whether there is 

merely an overlapping between the MPRDA and the LUPO (and the 

powers exercisable under those Acts by the relevant functionaries) as 

opposed to a conflict, is an acceptance that municipal planning and mining 

are activities falling respectively within the exclusive legislative 

competences of the provincial and national legislatures. One cannot show 

therefore that there is no conflict between the two Acts merely because 

each legislature was competent to pass laws regulating each activity. Put 

differently, if there is a conflict between the two Acts and the executive 

powers exercisable under them, then one cannot argue that the MPRDA 

does not override the LUPO because municipal planning falls within the 

exclusive competence of municipalities and the MPRDA does not confer 

town-planning powers upon the Minister of Mineral Resources. The 

conflict arises precisely because, if mining operations constitute land use, 

the same activity is regulated by two Acts which confer exclusive executive 

and subordinate legislative powers to different functionaries.  

131. It is with respect not correct, as the Supreme Court of Appeal found, that a 

person who wishes to mine is simply compelled to meet the requirements 

of both the MPRDA and the functionaries exercising power under that Act 

and the requirements of the LUPO, the zoning schemes adopted 
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thereunder and the functionaries appointed to deal with land use 

applications.62 While the LUPO and the subordinate legislation 

promulgated under it do not compel an applicant to whom a particular land 

use has been granted to actively pursue that use in a particular way, the 

MPRDA is concerned with the active exploitation of minerals. Once a 

mining right or permit has been granted, the holder must carry on mining 

in accordance with a particular mining programme or plan or face the 

consequences63.   

132. One of the principal objects of the MPRDA is to promote economic growth 

and mineral resources development in the Republic.64 When a local 

authority declines to grant permission to the holder of a mining right to 

mine, it frustrates that object entirely since the exploitation of that mineral 

cannot take place anywhere else. Consequently it is quite wrong to 

characterise the difficulties which arise from a finding that mining 

constitutes a land use for the purposes of the LUPO as merely a case of 

“overlapping” functions. The reality is that there is a true and irresolvable 

conflict which can only be resolved by the application of section 146(2) of 

the Constitution. 

133. In considering the question whether there is a true conflict between the 

MPRDA and the LUPO or merely an “overlapping” the City, the Province 

and the Supreme Court of Appeal failed to pay any attention to the fact 

                                            
62

  Judgment paragraph 34, page 14. 
63

   MPRDA section 25(2)(e)  
64

   MPRDA section 2(e) 
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that the MPRDA, unlike the LUPO, does not simply provide for a system of 

licensing. It requires that minerals be exploited for the good of the nation 

and requires those to whom mining rights or permits have been granted to 

do so actively. The consequence of affording local authorities a veto 

power over mining operations is therefore not simply to deny a particular 

holder of such rights the ability to exercise them, but to preclude a mining 

operation (probably for all time) which the Minister of Mineral Resources or 

her designated functionary has concluded ought, in fulfilment of the 

objectives of the MPRDA, to take place. Ultimately, the decision of the 

Supreme Court of Appeal renders the interest of the nation in the 

appropriate development of mineral resources subservient to the interests 

of local planning. That is where the true conflict arises. 

134. It is clear from sections 48 and 53 of the MPRDA that the national 

legislature contemplated that the attainment by the Minister of Mineral 

Resources of the objects of that Act should not and would not be 

obstructed by the exercise by the several provinces or their municipalities 

of powers conferred by the LUPO and other similar provincial legislation. 

Thus section 48(2) empowers the Minister to grant a mining right or permit 

notwithstanding the fact that the relevant land lies within a residential area 

or has been reserved (i.e. zoned) in terms of any other law.65 More 

importantly, section 53(1) precludes the use of land for a purpose which 

may be contrary to or impede the attainment of any object of the MPRDA 

without the Minister‟s approval. In terms of section 53(2) such approval is 

                                            
65

 Section 48(1)(a) and (c). 



- 51 - 

not required in respect of the use of land which lies within an approved 

town-planning scheme which has applied for and obtained the Minister’s 

approval in terms of subsection (1). The national legislature‟s intention to 

render the exercise of powers under the LUPO subordinate to the 

achievement of the objects of the MPRDA could hardly be clearer. A town-

planning scheme which precludes mining and has not been approved by 

the Minister of Mineral Resources is unlawful to that extent. 

135. Finally, it is important to bear in mind that the City could not grant 

permission to Maccsand to mine in terms of the relevant zoning schemes. 

Neither scheme contemplates mining and it was not open to Maccsand to 

apply to either the City or the Province to amend those schemes so as to 

permit mining or to authorise a departure from them to allow that activity. 

Under section 18 of the LUPO the Premier of the Province may on his or 

her own initiative rezone the land so as to permit mining, but that fact 

merely underlines the conflict which would arise if the concept of “land 

use” under the LUPO were to include mining, since it would effectively be 

placing in the hands of the Premier the power to decide whether or not 

mining could take place within the boundaries of the Province at all. That 

fact demonstrates how stark the conflict really is and concomitantly how 

weak the argument is that the functions and powers exercisable under the 

LUPO and the MPRDA respectively merely “overlap”. 
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136. This conflict, the chamber submits, stands to be resolved in terms of 

section 146 and 148 of the Constitution as is fully dealt with in the heads 

of argument of Maccsand and the Minister.   

CONCLUSION 

137. As regards the appeal as to the applicability of the NEMA to mining 

activities, for the reasons stated above, the Chamber contends that the 

MPRDA confers exclusive jurisdiction upon the Minister of Mineral 

Resources (or her functionaries) to regulate mining operations, including 

the environmental consequences thereof.  

138. As regards the appeal as to the applicability of the LUPO to mining 

activities, the Chamber contends that mining does not constitute a land 

use for the purposes of the LUPO but that if it does the relevant provisions 

of the LUPO constitute conflicting laws for the purposes of section 146 of 

the Constitution, which conflict must in terms of section 146(2) be resolved 

in favour of the MPRDA. 

139. In the premises it is submitted that the appeals of both Maccsand and the 

Minister should be upheld and that the declaratory relief sought by the 

Province in its cross-appeal alternatively in its application for direct access, 

should be dismissed.   
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