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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
(JOHANNESBURG) 

Case number: CCT 242/18 

In the matter between: 

RUWAYDA ESAU Applicant 

and 

MOGAMAT RIETHAWAN ESAU First Respondent 

CABINET OF THE REPUBLIC OF 
SOUTH AFRICA 

Second Respondent 

MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICES 

Third Respondent 

GOVERNMENT EMPLOYEES 
PENSION FUND 

Fourth Respondent 

MUSLIM JUDICIAL COUNCIL Fifth Respondent 

MUNEEBAH JACOBS Sixth Respondent 

and 

WOMEN’S LEGAL CENTRE TRUST Intervening Party 

 

APPLICANT’S PRACTICE NOTE 

A. NAMES OF PARTIES AND CASE NUMBER 

1. In the header above. 
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B. THE NATURE OF THE PROCEEDINGS 

2. This is an application for leave to appeal against the judgment of the 

Honourable Justice Boqwana, Honourable Justices Desai and Salie-Hlophe 

concurring (listed in SAFLII as Women’s Legal Centre Trust v President 

of the Republic of South Africa, Faro v Bingham N.O., Esau v Esau 

[2018] ZAWCHC 109) (‘the judgment a quo’), but only in relation to the 

judgment a quo’s failure to grant interim relief. 

3. The matter also concerns an application for leave to cross-appeal, brought 

by the second and third respondents, against the whole of the judgment a 

quo, but only insofar as it affects the applicant’s action in the court a quo. 

4. Finally, the matter concerns an application to intervene, brought by the 

intervening party (‘the WLC’). It appears that the application to intervene 

has been granted. That application also sought other relief, in relation to 

which no direction has been received from this Court. 

C. THE ISSUES THAT WILL BE ARGUED 

5. Three issues will be contested: 

5.1. first, whether this Court should grant leave to appeal (this is opposed 

in the application for leave to cross-appeal and was opposed in the 

application to intervene); 

5.2. secondly, whether the State has failed in its constitutional 
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obligations by failing to enact legislation regulating Muslim 

marriages (this is placed in issue by the application for leave to cross-

appeal); 

5.3. thirdly, assuming that the State has so failed, the nature of the relief 

that should follow, including whether this Court should grant interim 

relief pending legislative reform (this is what motivated the 

application for leave to appeal). 

D. RELEVANT PORTIONS OF THE RECORD 

6. All of the record to be filed by the applicant is relevant to the determination 

of this matter. 

7. The court a quo heard three matters together – the action brought by the 

applicant, Ms Esau; the application brought by one Ms Faro and the 

application brought by the WLC. 

8. The applicant will file all relevant parts of the record in her action before 

this Court. Given the lateness of the record, it will be accompanied by a 

condonation application. 

9. The second and third respondents, and/or the WLC, have indicated that they 

may wish to approach this court to file relevant parts of the record from the 

WLC and Faro matters (‘the additional record’). 

10. The applicant’s stance on the additional record is that it is only relevant to 
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the cross-appeal, in which the second and third respondents are the 

‘applicant’ in terms of Rule 20 of this Court’s rules. They are thus 

responsible for filing the additional record. The applicant does not object, 

however, to any portion of the record from the WLC and Faro matters being 

placed before this Court. 

E. ESTIMATED DURATION OF ORAL ARGUMENT 

11. One hour. 

F. A SUMMARY OF THE ARGUMENT 

12. The failure of the State to enact legislation to recognise and regulate Muslim 

marriages means that the State has failed to fulfil its constitutional 

obligations and has violated the rights to equality, dignity and access to 

courts of Muslim women and children. This the court a quo held, with 

respect, correctly. 

13. It is just and equitable under section 172(1)(b) of the Constitution for the 

President and Cabinet, together with Parliament, to be ordered to enact and 

bring into operation legislation to remedy this failure. This too the court a 

quo held, with respect, correctly. 

14. The court a quo failed, however, to grant any interim relief to the applicant 

and to those similarly situated to her. This renders, with respect, the order a 

quo unjust and inequitable: 
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14.1. It is incompatible with the settled principle that a successful 

applicant in constitutional litigation must obtain effective relief. 

14.2. It is also incompatible with the general rule that a suspended 

declaration of constitutional invalidity must be paired with interim 

relief. 

14.3. This is not an exceptional case in which a successful party may be 

denied vindication of her constitutional rights. 

15. The order sought is interim relief that would render the order a quo just and 

equitable. It provides effective interim relief by making the equitable 

remedies in sections 7 and 9 the Divorce Act 70 of 1979 available to Muslim 

divorcées. 

16. This interim order would ameliorate many of the concerns raised by the 

judgment a quo and by the second and third respondents. It would not 

change the marital status or matrimonial property regime of Muslim 

marriages – it would merely make an equitable remedy available on 

dissolution of such a marriage. As a result, it would not interfere with the 

religious freedom of Muslim people. It also would not tie Parliament’s hands 

– Parliament would be free to impose a different regime when it enacts 

legislation, provided this legislation is constitutional. 
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G. IMPORTANT AUTHORITIES 

17. Particular reliance will be placed upon the following authorities in oral 

argument: 

17.1. Divorce Act 70 of 1979 

17.2. Amod v Multilateral Motor Vehicle Accidents Fund 1999 (4) SA 

1319 (SCA) 

17.3. Daniels v Campbell NO 2004 (5) SA 331 (CC) 

17.4. Faro v Bingham NO [2013] ZAWCHC 159 

17.5. Hassam v Jacobs N.O. 2009 (5) SA 572 (CC) 

17.6. Ismail v Ismail 1983 1 SA 1006 (AD) 

17.7. Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC) 

17.8. Ryland v Edros 1997 (2) SA 690 (C) 

17.9. S v Bhulwana 1996 (1) SA 388 (CC) 

17.10. Women’s Legal Centre Trust v President of the Republic of 

South Africa [2018] ZAWCHC 109; 2018 (6) SA 598 (WCC) 
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H. APPLICANT’S LEGAL REPRESENTATIVES 

18. Applicant’s attorneys: 

PARKER & KHAN INC. 

395 Imam Haran Road 

LANSDOWNE 

Tel: 021 696 4140 

Fax: 021 696 3898 

Email: irfan@paklaw.co.za 

(REF: IP/E/204/15) 

19. Applicant’s counsel (all at the Cape Bar): 

Johan de Waal SC 

Alan Newton 

Bronwyn Wharton 

Piet Olivier 

Thursday, 7 February 2019 


