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I. INTRODUCTION 

1. In a very comprehensive Judgment, a Full Bench of the Western 

Cape Division of the High Court ruled that the State has failed to 

fulfil its constitutional obligations by failing to enact legislation to 

recognise and regulate Muslim marriages.1  The High Court held 

that this failure has violated the rights to equality,2 dignity3 and 

access to courts4 of Muslim women and children.  The High Court 

held that this violation has been systemic and has existed for years.5  

It ordered the State to enact appropriate legislation.6 

2. But the Court stopped short of granting effective interim relief to 

Ms Ruwayda Esau, the applicant, and to many other Muslim women 

like her.  This means that their rights will continue to be violated for 

at least two years, and probably more, while the State prepares and 

initiates the required legislation.  This is not the just and equitable 

relief that the Constitution promises.7 

                                         
1 In Women’s Legal Centre Trust v President of the Republic of South Africa [2018] ZAWCHC 109; 
2018 (6) SA 598 (WCC) (‘WLC 2’) 
2 Id para 135 
3 Id para 136 
4 Id para 140 
5 Id para 143 
6 Id para 252.1 
7 The Constitution of the Republic of South Africa, 1996, section 172(1)(b). 
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3. Ms Esau approaches this Court to right this remaining wrong.  

Muslim women have waited for decades to have their rights 

vindicated.  They should not have to wait any longer.  An applicant 

in a constitutional matter has a right to effective relief for herself and 

others in her position.  There is a simple and effective regime which 

can be put into place for the interim period which will provide 

effective relief to Ms Esau and the High Court erred by not granting 

such interim relief. 

II. PROCEDURAL CONTEXT 

(a) The road to WLC 2 

4. Ms Esau married the first respondent, Mr Mogamat Riethawan 

Esau, in terms of Islamic rites in October 1999.  They have two 

children – one boy, also named Mogamat, and one girl, named 

Laeeqah.  The marriage was not registered under the Marriage Act.8 

5. In September 2014, Mr Esau unilaterally terminated the marriage in 

accordance with Islamic law by issuing the Talãq.9 

                                         
8 25 of 1961 
9 In WLC 2 para 20 fn 33, the concept of Talãq was understood as ‘the dissolution of a Muslim marriage, 
immediately or at a later stage, by a husband or his agent by using the word Talãq or a synonym or 
derivative thereof in any language’. 
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6. Mr Esau is not prepared to pay Ms Esau any maintenance or a 

share of his estate – at least not to the extent that he would have 

been obliged to had their marriage been registered under of the 

Marriage Act.  Under Islamic law, as traditionally understood, his 

duty to pay maintenance is limited and Ms Esau has no claim to any 

part of his estate. 

7. Ms Esau decided to challenge the failure of the State to protect 

women in Muslim marriages.  She began by launching an urgent 

application against Mr Esau and the fourth respondent (“the GEPF”) 

for an interdict preventing the GEPF from paying out 50% of 

Mr Esau’s pension interest as at 4 December 2015, pending an 

action instituted by Ms Esau for payment of that pension interest to 

her.  This is the main asset in Mr Esau’s estate. 

8. Ms Esau obtained her interdict.  She included in her action a claim 

based on the failure by the State to enact legislation recognising and 

regulating Muslim marriages.  She also bases her claim to 

Mr Esau’s assets on universal partnership and other causes of 

action.  At a Rule 37 conference, the parties agreed to separate the 

constitutional claim from the other claims and for the former claim to 

be decided first as a stated case under Uniform Rule 33. 
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9. Ms Esau’s legal battle took place alongside two others.  The first is 

that of Ms Tarryn Faro.  In August 2009, Ms Faro found herself in a 

predicament similar to Ms Esau.  Married under Islamic rites, her 

husband had unilaterally terminated their marriage through the 

Talãq.10  Without the protections available to women in other forms 

of marriages, Ms Faro was forced to live in shelters or on the 

street.11 

10. Ms Faro, assisted by the Women’s Legal Centre, approached the 

Western Cape High Court for relief in 2013, including for 

constitutional relief similar to that which would later be claimed by 

Ms Esau.12  Rogers J held that it was not necessary to pronounce 

on whether Ms Faro was entitled to her constitutional relief,13 given 

that the State had promised that legislative relief was imminent.14 

11. The third legal battle is the long-running public-interest litigation 

conducted by the Women’s Legal Centre.  In 2009, the Centre 

brought an application for direct access to this Court, seeking an 

order that the State be compelled to enact legislation recognising 

and regulating Muslim marriages.  Without deciding the substantive 

                                         
10 See Faro v Bingham NO [2013] ZAWCHC 159 (‘Faro v Bingham’) para 3. 
11 Id para 9 
12 Id para 19 
13 Id para 47 
14 Id paras 44 – 45 
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issue of whether the Constitution required such legislation, this 

Court dismissed the application, holding that it should first be heard 

in the High Court.15 

(b) WLC 2 

12. Last year, in WLC 2,16 the substantive constitutional question raised 

in all three cases came to a head before a Full Bench comprising of 

Judges Boqwana, Desai and Salie-Hlophe of the Western Cape 

Division of the High Court.  The main question was whether the 

State had failed to fulfil its constitutional obligations by failing to 

enact legislation to recognise and regulate Muslim marriages?  

Boqwana J, writing for a unanimous bench, ruled on 

31 August 2018 against the State.  She ordered the State to enact 

such legislation within 24 months (or longer, if the legislation is 

referred to this Court in terms of sections 79(4)(b) or 80 of the 

Constitution).  If the State failed to do so, the Divorce Act17 would 

become applicable to all then-subsisting Muslim marriages. 

                                         
15 Women’s Legal Centre Trust v President of the Republic of South Africa [2009] ZACC 20; 2009 
(6) SA 94 (CC) (‘WLC 1’) 
16 Above n 1 
17 70 of 1979 
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13. Boqwana J did not provide any interim relief to Muslim women – 

hence this application, brought by Ms Esau below. 

 

(c) After WLC 2 

14. WLC 2 generated several applications for leave to appeal and 

cross-appeals. 

15. Firstly, on 21 September 2018, Ms Esau lodged this application for 

leave to appeal against Boqwana J’s judgment on remedy only. 

16. Secondly, on 19 October 2018, the President and the Minister of 

Justice and Correctional Services (‘the Minister of Justice’ and 

together ‘the State respondents’) lodged an application for leave 

to appeal against the whole of the judgment and orders to the 

Supreme Court of Appeal (“SCA”). 

17. Thirdly, and on the same day, the State respondents lodged an 

affidavit opposing Ms Esau’s application in this Court, together with 

a conditional application for leave to cross-appeal against the whole 

of the judgment and order to this Court, but only ‘in so far as it affects 
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[Ms Esau’s action]’ in the High Court and only if this Court grants 

Ms Esau leave to appeal. 

18. Fourthly, Ms Esau has responded to the State respondents’ 

application for leave to appeal to the SCA with an application for 

leave to cross-appeal to the same court on similar terms to this 

application, if this Court does not grant leave to appeal. 

19. Fifthly, on 6 November 2018, the Women’s Legal Centre applied to 

this Court for leave to intervene in this application. 

20. A month later, on 6 December 2018, the Chief Justice set this 

application down for hearing with directions regarding the 

preparation of the record and the filing of heads of argument. 

III. LEAVE TO APPEAL SHOULD BE GRANTED 

21. This Court has jurisdiction over constitutional matters.18  This 

application concerns what constitutes just and equitable relief under 

section 172(1)(b) of the Constitution, following a declaration that the 

President and Cabinet have failed to fulfil their constitutional 

                                         
18 Section 167(3)(b)(i) of the Constitution 
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obligations.  This is manifestly a constitutional issue.  This Court 

thus has jurisdiction. 

22. It is, moreover, in the interests of justice to grant leave to appeal 

directly to this Court, for the following reasons. 

23. First, the appeal has reasonable prospects of success, for the 

reasons described below. 

24. Secondly, the question of the State’s duty to comprehensively 

regulate Muslim marriages has been unresolved for far too long.  

The issue must be dealt with decisively and further delay must be 

prevented if possible.  Over twenty years ago, in Ryland v Edros,19 

Farlam J recognised that the Constitution embraces diversity and 

this requires that contractual obligations arising from a Muslim 

marriage be enforced.  Since then, the courts have provided relief 

to women in Muslim marriages, but only casuistically, in cases such 

as Ryland v Edros, Amod,20 Daniels v Campbell,21 and Hassam 

v Jacobs.22 

                                         
19 Ryland v Edros 1997 (2) SA 690 (C) 
20 Amod v Multilateral Motor Vehicle Accidents Fund (Commission for Gender Equality 
Intervening) 1999 (4) SA 1319 (SCA) 
21 Daniels v Campbell NO 2004 (5) SA 331 (CC) 
22 Hassam v Jacobs N.O. 2009 (5) SA 572 (CC) 
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25. While most welcome, this piecemeal protection is not enough.  

Comprehensive statutory recognition and regulation has always 

been needed.  In Daniels v Campbell, Moseneke J (as he then 

was) held: 

‘[The] “persisting invalidity of Muslim marriages” is, of course, a 

constitutional anachronism. It belongs to our dim past. It 

originates from deep-rooted prejudice on matters of race, 

religion and culture. … These stereotypical and stunted notions 

of marriage and family must now succumb to the newfound and 

restored values of our society, its institutions and diverse people. 

They must yield to societal and constitutional recognition of 

expanding frontiers of family life and intimate relationships. Our 

Constitution guarantees not only dignity and equality but also 

freedom of religion and belief. What is more, s 15(3) of the 

Constitution foreshadows and authorises legislation that 

recognises marriages concluded under any tradition or a system 

of religious, personal or family law. Such legislation is yet to be 

passed in regard to Islamic marriages.’23 

26. In Hassam v Jacobs, Nkabinde J reiterated the need for the 

recognition of Muslim marriages: 

‘The court [in Ismail v Ismail 1983 (1) SA 1006 (A)] assumed, 

wrongly, that the non-recognition of polygynous unions was 

                                         
23 Above n 21 paras 74 – 75 
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unlikely to “cause any real hardship to the members of the 

Muslim communities, except, perhaps, in isolated instances”. 

That interpretive approach is indeed no longer sustainable in a 

society based on democratic values, social justice and 

fundamental human rights enshrined in our Constitution. The 

assumption made in Ismail, with respect, displays ignorance and 

total disregard of the lived realities prevailing in Muslim 

communities and is consonant with the inimical attitude of one 

group in our pluralistic society imposing its views on another.’24 

27. In Faro v Bingham,25 Rogers J noted that the case highlighted ‘the 

vulnerability of women in Muslim marriages’ and that the evidence 

showed that divorce often has ruinous consequences for Muslim 

women. 

28. Importantly, Rogers J observed that no statute ‘deals 

comprehensively with the legal position of persons married by 

Islamic rites’ and endorsed ‘the desirability of enacting legislation to 

regulate the solemnisation and dissolution of Islamic marriages in a 

manner consistent with the Constitution’.  While Rogers J did not 

order the state to enact legislation, he ventured the following: 

                                         
24 Above n 22 para 24 
25 Above n 10 
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‘I express no opinion as to whether, in the absence of 

satisfactory progress in the enactment of legislation by the time 

of the next hearing, a court should grant relief and if so as to 

what form the relief should take. I venture to suggest, though, 

that if significant progress in the legislative process has not been 

made by August 2014 the one point that is unlikely to be received 

with judicial sympathy is that the national executive has not had 

enough time to bring appropriate legislation before Parliament.’ 

29. The upshot is this.  The State’s failure to enact legislation regulating 

Muslim marriages has violated the constitutional rights of Muslim 

women, such as Ms Esau, for over twenty years.  This the Full 

Bench has found clearly and, with respect, correctly.  There should 

be no further delay and it would not be in the interests of justice to 

require Ms Esau first to go to the SCA.  The additional cost that this 

would occasion is another reason why it is in the interests of justice 

that the SCA be bypassed. 

30. A third reason that a direct appeal to this Court is in the interests of 

justice is that a hearing before the Supreme Court of Appeal is not 

necessary.  In Amod, Chaskalson P held: 

‘When a constitutional matter is one which turns on the direct 

application of the Constitution and which does not involve the 

development of the common law, considerations of costs and 
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time may make it desirable that the appeal be brought directly to 

this Court.’26 

31. This matter turns on the direct application of the Constitution.  It is 

not a matter which raises common law issues or complicated 

ordinary law issues of any kind.  There is thus, with respect, no 

pressing need for the SCA to first attend to it. 

32. Furthermore, the issues have been amply ventilated before the High 

Court.  The hearing lasted for several weeks.  The Court was 

addressed by no less than seventeen parties and amici.27  Three 

High Court judges handed down a detailed, 82-page judgment.  This 

is not a matter that wants for evidence, argument or judicial 

attention.  We submit that it is ready to be considered by this Court. 

IV. ISSUES ON APPEAL 

33. There are two issues on appeal: 

                                         
26 Above n 20 para 33 
27 The Women’s Legal Centre, Ms Faro, Ms Esau, Mr Esau, the President, the Minister of Home Affairs, 
the Speaker of the National Assembly and the Chairperson of the National Council of Provinces, the 
Association of Muslim Women of South Africa, two organisations named the United Ulama Council of 
South Africa, the South African Human Rights Commission, the Commission for the Promotion and 
Protection of the Rights of Cultural, Religious and Linguistic Communities, the Law Society of South 
Africa, SA Lawyers 4 Change, the Muslim Assembly, the Islamic Unity Convention, the Commission on 
Gender Equality and Jamiatul Ulama KwaZulu Natal. 
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33.1. first, whether the State has failed in its constitutional 

obligations; and 

33.2. secondly, what a just and equitable remedy is. 

34. As stated above, Ms Esau seeks only to appeal on remedy.  

However, because the State respondents have cross-appealed on 

the first issue, it is also necessary to traverse the High Court’s 

findings and Ms Esau’s arguments in that regard.28 

V. STATE HAS FAILED IN ITS CONSTITUTIONAL OBLIGATIONS 

35. The High Court, with respect, found correctly that the State’s failure 

to enact legislation comprehensively regulating Muslim marriages 

amounts to unfair, and thus unconstitutional, discrimination. 

36. In order to understand the precarious position that a Muslim woman 

such as Ms Esau finds herself after a divorce by Talãq, it is 

necessary to have regard to both pre- and post-constitutional case-

law. 

                                         
28 The State respondents have cross-appealed against the ‘whole of the Judgment and Order’ of 
WLC 2, but only ‘in so far as it affects case number 13877/2015’ – which is Ms Esau’s action. It is not 
clear what this means, given that it is not easy to sever that which affects only Ms Esau and what which 
affects Ms Faro, the WLC and Muslim women in general.  However, given that the affidavit supporting 
the State respondents’ cross-appeal deals with the substance of Boqwana J’s finding that the State’s 
failure is unconstitutional, we defend this finding in these heads of argument. 



- 14 - 
 

 

37. The pre-constitutional position is set out in Ismail v Ismail.29  The 

case concerned an attempt by a Muslim woman to enforce the 

contract underlying a Muslim marriage and, more particularly, to 

claim (a) maintenance not paid to her during the subsistence of the 

marriage (“arrear maintenance”), (b) dowry not given to her, and 

(c) the limited (3-month) maintenance to which she was 

contractually entitled to after termination of her marriage.  The then-

Appellate Division rejected this limited claim in its entirety, on the 

basis that a potentially polygamous union is contra bonos mores.  

During the course of the judgment, Trengove JA made the following 

remarks: 

37.1. The effect of section 11 of the Marriage Act is merely that 

an Imam who officiates at a Muslim marriage is not guilty of 

an offence.  The reason why the Imam is not guilty is 

because the ceremony does not purport to effect a valid 

marriage.  In other words, the Marriage Act envisages a 

parallel process in terms of which a Muslim marriage can be 

concluded but this ceremony has no legal effect. 

                                         
29 Ismail v Ismail 1983 1 SA 1006 (AD) 
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37.2. The non-recognition of Muslim marriages is unlikely to 

cause any ‘real hardship’ because the parties to such a 

marriage have the right to convert a de facto monogamous 

union into a de jure monogamous union by entering into a 

valid civil marriage under the Marriage Act. 

38. The effect of Ismail v Ismail was that a Muslim woman divorced by 

Talãq could not enforce any claim against her former husband in 

State court. 

39. In the present matter, the State respondents have sought to 

resurrect the reasoning adopted in Ismail v Ismail, some 36 years 

ago.  The heart of the State’s argument is that Muslim women are 

not discriminated against because the parties to a Muslim marriage 

can register that marriage in terms of the Marriage Act.  All religions 

are treated equally, the argument goes, because all must register 

their marriages under the Marriage Act in order to be effective. 

40. This argument has been rejected by our courts in the constitutional 

era, as demonstrated below.  It fails to recognise that current law 

forces a Muslim woman to choose between her religion, which 

attaches one set of consequences to marriage, and registration in 

terms of the Marriage Act, which will lead to another set of 
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consequences, inconsistent with her religion.  Differently put, 

Muslim women are required to “give up” part of their religion if they 

want the protection of civil law.  Women belonging to other religions 

and cultures are not put to this choice as the law provides for their 

marriages to be recognised in a manner consistent with their 

religion. 

41. The discrimination lies in the failure to differentiate in circumstances 

where Muslim women are differently situated to women belonging 

to other religions.  Like must be treated alike but unlike cannot be 

treated alike.  The position is similar to banning all headscarves at 

the workplace.  The ban discriminates by treating all religions the 

same. 

42. Formal equality requires sameness of treatment.  Substantive 

equality requires the law to ensure equity in outcome and may 

tolerate, or even require, differential treatment.  Section 9 of the 

Constitution embodies the substantive conception of equality.30  The 

Constitution requires the law to ensure that Muslim women are able 

to have their marriages recognised in a manner consistent with their 

beliefs, as other religious groups are able to do. 

                                         
30 See, for example, Pretoria City Council v Walker 1998 (2) SA 363 (CC). 
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43. We now turn to the constitutional era.  The situation which the courts 

faced at the time when the Constitution came into force, was well-

described by Firoz Cachalia in 1993: 

‘The consequences of non-recognition are serious, particularly 

for the wife. Although a couple may regard themselves as 

married according to the tenets of their religion, the law treats 

them as strangers. There is therefore no legal nexus between 

them: there is no joint estate and any antenuptial agreement is 

void; there are no financial obligations between the spouses inter 

se and no claim for loss of support accrues to the dependent 

spouse on the death of her ‘husband’; she has no claim for 

maintenance on divorce or against her husband’s deceased 

estate; she is effectively disinherited if her husband dies 

intestate; she may be compelled to give evidence against her 

spouse in criminal proceedings; and the law attached the stigma 

of illegitimacy to her children.’31 

44. The situation had to be reformed.  The starting point, in respect of 

developments in the constitutional era, is the case of Ryland v 

Edros,32 where the Court held that: 

44.1. Due to the ‘radiating’ effect of the values underlying the 

Constitution, the grounds for holding that the contractual 

                                         
31 Firoz Cachalia “Citizenship, Muslim family law and a future South African constitution: a preliminary 
enquiry” 1993 (56) THRHR 392 at 399 
32 Above n 19 
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terms underlying a Muslim marriage are invalid, as per 

Ismail,33 could no longer be supported.  More particularly, 

since the coming into operation of the Constitution, a 

contract concluded by parties which arose from a marriage 

relationship and which as a fact was monogamous was no 

longer ‘contrary to the accepted customs and usages which 

are regarded as morally binding upon all members of our 

society’ or was ‘fundamentally opposed to our principles and 

institutions’. 

44.2. According to Islamic law, a man and woman, when entering 

a Muslim marriage, agree that the husband would maintain 

his wife during the subsistence of the marriage and for three 

months after repudiation (Talãq) thereof and that a debt in 

respect of unpaid maintenance would not prescribe. 

44.3. But an agreement to renounce prescription in advance was 

invalid because it was contrary to public policy.  That part of 

the contract was accordingly unenforceable. 

                                         
33 Above n 29 
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44.4. Experts agree that a wife is entitled to a consolatory gift if 

the dissolution of the marriage had been at the unjustified 

behest of her husband. 

44.5. The expert evidence presented fell short of proving that a 

custom similar to the Malay adat relating to harta 

sepencarian prevailed among the Islamic community in the 

Western Cape.  In the absence of such a custom there was 

no basis for holding that a wife is entitled to an equitable 

share of the growth of her husband’s estate during the 

marriage. 

45. We do not mean to belittle the progress made as a result of Ryland 

v Edros.  But it is obvious that the judgment still left Muslim women 

divorced by Talãq in an extremely vulnerable position.  Ismail had 

been overruled.  But in terms of Ryland v Edros, a Muslim woman 

divorced by Talãq is still merely entitled to:  (1) arrear maintenance 

accumulated during the subsistence of the marriage to the extent 

that the claim has not prescribed; (2) three months of maintenance 

after divorce; (3) dowry never given to her during the marriage and 

(4) the consolatory gift if the Talãq was unjustified. 
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46. What is and has always been required is legislation recognising 

marriages concluded in terms of Muslim rites, and for such 

legislation to deal with the proprietary consequences of divorce by 

Talãq in a manner consistent with the right to equality entrenched in 

our Constitution.  This kind of legislation is envisaged by 

section 15(3) of the Constitution.  It is further required by 

section 7(2) of the Constitution which provides that the State must 

respect, protect, promote and fulfil the rights in the Bill of Rights.  

Current law, as explained above, discriminates against Muslim 

women because it does not provide them with the option of marrying 

legally in a manner which is consistent with their religious beliefs, 

and protection upon divorce in a manner consistent with their right 

to equality. 

47. We now turn to the courts’ jurisprudence after Ryland v Edros.  In 

the matters that followed, some protections and rights conferred by 

various statutes (other than the Marriage and Divorce Acts) were 

extended to the surviving spouse of a Muslim marriage.  The cases 

are the following: 
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47.1. In Amod,34 the SCA regarded a de facto monogamous 

Muslim marriage as creating a legal duty of support and 

consequently a claim by the surviving spouse against the 

Road Accident Fund for loss of support in the case of a 

breadwinner who died in a road accident.  The SCA 

remarked that the Islamic marriage between the surviving 

(woman) spouse and the deceased was a de facto 

monogamous marriage; that it was contracted according to 

the tenets of a major religion; and that it involved a very 

public ceremony, special formalities and onerous 

obligations for both parties in terms of the rules of Islamic 

law.35  The SCA ruled that not to recognise a Muslim 

marriage as ground for the dependant’s action would result 

in inequality, arbitrariness, intolerance and inequity, which 

would have been inconsistent with the then-“new” 

constitutional ethos.36  In dealing with the argument that 

‘Muslim couples, like any other couples, are free to 

solemnise their marriage in terms of the Marriage Act, and 

thus acquire for their relationship the status of a civil 

marriage’, the SCA remarked that:  ‘For the purposes of the 

                                         
34 Above n 20 
35 Id para 20 
36 Id para 23 
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dependant’s action the decisive issue is not whether the 

dependant concerned was or was not lawfully married to the 

deceased, but whether or not the deceased was under a 

legal duty to support the dependant in a relationship which 

deserved recognition and protection at common law.’37 

47.2. In other words, the State’s argument was avoided by 

holding that the Muslim marriage is the kind of relationship 

which gives rise to a duty of support, regardless of whether 

it was a marriage in terms of the Marriage Act. 

47.3. Then followed the decision of this Court in Daniels v 

Campbell,38 where the Court held that the word ‘spouse’ as 

used in the Intestate Succession Act39 and the Maintenance 

of Surviving Spouses Act40 should be interpreted to include 

a party to a monogamous Muslim marriage.  The executors 

of the deceased husband’s estate argued that there was no 

violation of the right to equality because Imams are not 

barred from being registered as marriage officers under the 

Marriage Act and they are able to conclude a valid marriage.  

                                         
37 Id para 25 
38 Above n 21 
39 Intestate Succession Act 81 of 1987 
40 Maintenance of Surviving Spouses Act 27 of 1990 
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The executors acknowledged that if their argument was 

upheld, the surviving (woman) spouse in that matter would 

end up with no relief at all but they contended that this was 

the unfortunate consequence of her failure to avail herself 

of her rights under the Marriage Act.41  This Court 

responded as follows: 

47.3.1. Although the Intestate Succession Act and the 

Maintenance of Surviving Spouse Act are 

linguistically gender-neutral, they benefit mainly 

widows rather than widowers because ‘the reality 

has been and still in large measure continues to be 

that in our patriarchal culture men find it easier 

than women to receive income and acquire 

property’.42 

47.3.2. That ‘the objective of the Acts was to ensure that 

widows would receive at least a child’s share 

instead of their being precariously dependent on 

family benevolence’ and ‘that here seems to be no 

reason why the equitable principles underlying the 

                                         
41 Daniels v Campbell above n 21 para 18 
42 Id para 22 
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statutes should not apply as tellingly in the case of 

Muslim widows as they do to widows whose 

marriages have been formally solemnised under 

the Marriage Act.’43 

47.3.3. The executor’s argument – that Muslim couples 

suffered no special discrimination because they 

were free to solemnise their marriages in terms of 

the Marriage Act – was rejected on the basis that 

the question is not whether ‘it had been open to the 

applicant to solemnise her marriage under the 

Marriage Act, but whether, in terms of “common 

sense and justice” and the values of our 

Constitution, the objectives of the Acts would best 

be furthered by including or excluding her from the 

protection provided’.44 

                                         
43 Id para 23 
44 Id para 25. See, also to the following comment in the minority judgment of Moseneke J (paras 74 – 
75): 

‘Th[e] “persisting invalidity of Muslim marriages” is, of course, a constitutional anachronism. It 
belongs to our dim past. It originates from deep-rooted prejudice on matters of race, religion and 
culture. True to their worldview, Judges of the past displayed remarkable ethnocentric bias and 
arrogance at the expense of those they perceived different. They exalted their own and 
demeaned and excluded everything else. Inherent in this disposition, says Mahomed CJ, is 
“inequality, arbitrariness, intolerance and inequity”. 
These stereotypical and stunted notions of marriage and family must now succumb to the 
newfound and restored values of our society, its institutions and diverse people. They must yield 
to societal and constitutional recognition of expanding frontiers of family life and intimate 
relationships. Our Constitution guarantees not only dignity and equality but also freedom of 
religion and belief.  What is more, s 15(3) of the Constitution foreshadows and authorises 



- 25 - 
 

 

47.4. The next case to consider is Hassam v Jacobs.45  In this 

case, this Court held that the exclusion of widows in 

polygynous Muslim marriages from the protection of the 

Intestate Succession Act and the Maintenance of Surviving 

Spouses Act was unconstitutional and that the words ‘or 

spouses’ had to be read in after the word ‘spouse’ in these 

statutes.  In the course of the judgment, this Court held that: 

47.4.1. As to the background:  ‘The court [in Ismail] 

assumed, wrongly, that the non-recognition of 

polygynous unions was unlikely to cause any real 

hardship to the members of the Muslim 

communities, except, perhaps, in isolated 

instances. That interpretive approach is indeed no 

longer sustainable in a society based on 

democratic values, social justice and fundamental 

human rights enshrined in our Constitution. The 

assumption made in Ismail, with respect, displays 

ignorance and total disregard of the lived realities 

prevailing in Muslim communities and is 

                                         
legislation that recognises marriages concluded under any tradition or a system of religious, 
personal or family law. Such legislation is yet to be passed in regard to Islamic marriages.’ 

45 Above n 22 
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consonant with the inimical attitude of one group in 

our pluralistic society imposing its views on 

another’.46 

47.4.2. As to differentiation:  ‘The marriage between the 

[surviving spouse] and the deceased, being 

polygynous, does not enjoy the status of a 

marriage under the Marriage Act. The Act 

differentiates between widows married in terms of 

the Marriage Act and those married in terms of 

Muslim rites; between widows in monogamous 

Muslim marriages and those in polygynous Muslim 

marriages; and between widows in polygynous 

customary marriages and those in polygynous 

Muslim marriages. The Act works to the detriment 

of Muslim women and not Muslim men.’47 

47.4.3. As to discrimination:  ‘As I have indicated above 

our jurisprudence on equality has made it clear 

that the nature of the discrimination must be 

analysed contextually and in the light of our 

                                         
46 Id para 25 
47 Id para 31 
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history. It is clear that in the past, Muslim 

marriages, whether polygynous or not, were 

deprived of legal recognition for reasons which do 

not withstand constitutional scrutiny today.’48  ‘By 

discriminating against women in polygynous 

Muslim marriages on the grounds of religion, 

gender and marital status, the Act clearly 

reinforces a pattern of stereotyping and patriarchal 

practices that relegates women in these marriages 

to being unworthy of protection. Needless to say, 

by so discriminating against those women, the 

provisions in the Act conflict with the principle of 

gender equality which the Constitution strives to 

achieve. That cannot, and ought not, be 

countenanced in a society based on democratic 

values, social justice and fundamental human 

rights.’49 

48. The reasoning of this Court and the SCA in the above matters, and 

the Hassam matter in particular, is directly applicable in the present 

                                         
48 Id para 33 
49 Id para 3 
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matter.  The reasoning of the High Court reflects this, with respect, 

correctly: 

48.1. The High Court recognised that South African women suffer 

‘deep patterns of disadvantages … which call for 

eradication’.50 

48.2. The High Court held that the correct approach is to compare 

Muslim women to women in civil and customary marriages, 

and to Muslim men.51 

48.3. In applying Hassam v Jacobs, the High Court held that 

‘[w]hilst the disadvantageous position of Muslim women, 

particularly those in monogamous marriages, has been 

ameliorated in many respects, there is still a gap with 

regards to non-recognition that affects women, not only in 

polygynous marriages’.52 

                                         
50 WLC 2 above n 1 para 119, citing Bhe v Khayelitsha Magistrate 2005 (1) SA 580 (CC) para 91, 
Daniels v Campbell above n 21 para 22 and Volks NO v Robinson 2005 (5) BCLR 446 (CC) para 
225. 
51 WLC 2 above n 1 para 124. 
52 Id para 128 
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48.4. The High Court rejected the State’s argument that, because 

Muslim women can choose to register their marriages, there 

is no unfair discrimination, reasoning and held that: 

48.4.1. this argument has been rejected in many 

judgments of this Court, including Daniels v 

Campbell;53 

48.4.2. a woman in a polygynous Muslim marriages 

cannot register her marriage;54 

48.4.3. the argument ‘may also ignore disparities in 

bargaining power between men and women in 

marriages’;55 

48.4.4. a Court cannot conclude that ‘women in Muslim 

marriages have freely chosen to avoid protections 

offered in civil marriages’;56 and 

                                         
53 WLC 2 above n 1 para 129, citing Daniels v Campbell above n 21 paras 25 and 107. 
54 WLC 2 above n 1 para 129. 
55 Id para 130, citing Volks NO v Robinson above n 50 para 225 
56 Id para 131 
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48.4.5. a constitutional right may be breached even if it 

was the consequence of a choice exercised by the 

person whose right has been breached.57 

48.5. As a result, the High Court concluded that the applicants 

had shown discrimination.58  Because no legitimate purpose 

can be served by the discrimination, it is unfair.59 

48.6. The High Court held that section 7(2) of the Constitution 

requires the State to enact legislation to repair the 

unconstitutionality.60 

48.7. The High Court rejected the State’s argument that it had not 

failed to act, holding that such an argument ‘can never be 

reasonable if one has regard to the delays’.61 

49. The High Court’s holding in this latter regard follows naturally from 

the holding in Faro v Bingham,62 where Rogers J held as follows: 

‘There may come a time when, owing to continued lethargy or 

paralysis on the part of the executive promoters of legislation in 

this field, a court will need to intervene. However, given the 

                                         
57 Id para 133, citing Van der Merwe v Road Accident Fund 2006 (4) SA 230 (CC) at para 61 
58 Id para 134 
59 Id para 135 
60 Id para 181 
61 Id para 156 
62 Above n 10 
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evidence that the current Bill has been placed or will shortly be 

placed on the legislative program, it seems to be desirable that 

some further opportunity should be allowed for this process to 

follow its course. 

I express no opinion as to whether, in the absence of satisfactory 

progress in the enactment of legislation by the time of the next 

hearing, a court should grant relief and if so as to what form the 

relief should take. I venture to suggest, though, that if significant 

progress in the legislative process has not been made by August 

2014 the one point that is unlikely to be received with judicial 

sympathy is that the national executive has not had enough time 

to bring appropriate legislation before Parliament.’63 

50. August 2014 has come and gone and the ‘significant progress’ 

referred to by Rogers J has not been made.  It follows that there is 

now a clear need for judicial intervention in order to deal with the 

unconstitutional effects of the non-recognition of Muslim marriages. 

51. We thus submit that the High Court, with respect, correctly found 

that the State has failed in its constitutional obligations and that it 

should be put on terms to comply with same. 

VI. REMEDY 

                                         
63 Id paras 44 – 45 
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52. We now turn to remedy.  On appeal, Ms Esau has no quarrel with 

paragraphs 1 – 4 and 6 – 8 of the High Court’s order.  In other words, 

we respectfully agree with the declaration that the State has failed 

in its constitutional obligations, and with the direction that the 

President and Cabinet, together with Parliament, must enact and 

bring into operation legislation to remedy this failure. 

53. Ms Esau seeks leave to appeal against only the following three 

aspects of the order: 

53.1. first, the failure to grant any interim relief at all, pending the 

time period that the President and Cabinet, together with 

Parliament, have been given to enact remedial legislation; 

53.2. secondly, the decision to make the relief in paragraph 5 of 

the order unavailable to people in Muslim unions not 

subsisting at the time when paragraph 5 would come into 

effect; and 

53.3. thirdly, the decision to postpone Ms Esau’s claim to a 

hearing at trial as contemplated in paragraph 9.1 of the 

order. 

(a) Part of the order a quo is not just and equitable 
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54. A foundational principle governing a court’s remedial power in 

constitutional matters is that, in constitutional litigation, a successful 

litigant should obtain effective relief.  As this Court held in S v 

Bhulwana:64 

‘Central to a consideration of the interests of justice in a 

particular case is that successful litigants should obtain the relief 

they seek. It is only when the interests of good government 

outweigh the interests of the individual litigants that the Court will 

not grant relief to successful litigants. In principle too, the litigants 

before the Court should not be singled out for the grant of relief, 

but relief should be afforded to all people who are in the same 

situation as the litigants.’65 

55. Similarly, in Fose,66 Ackerman J held: 

‘Given the historical context in which the interim Constitution was 

adopted and the extensive violation of fundamental rights which 

had preceded it, I have no doubt that this Court has a particular 

duty to ensure that, within the bounds of the Constitution, 

effective relief be granted for the infringement of any of the rights 

entrenched in it. In our context an appropriate remedy must 

mean an effective remedy, for without effective remedies for 

breach, the values underlying and the rights entrenched in the 

Constitution cannot properly be upheld or enhanced. Particularly 

                                         
64 S v Bhulwana 1996 (1) SA 388 (CC) 
65 Id para 32 
66 Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) 
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in a country where so few have the means to enforce their rights 

through the courts, it is essential that on those occasions when 

the legal process does establish that an infringement of an 

entrenched right has occurred, it be effectively vindicated. The 

courts have a particular responsibility in this regard and are 

obliged to “forge new tools” and shape innovative remedies, if 

needs be, to achieve this goal.’67 

56. Ms Esau was successful in the High Court.  Ms Esau obtained an 

order that the State had failed to fulfil its constitutional obligations by 

failing to enact legislation recognising and regulating Muslim 

marriages, together with an order obliging the state to enact such 

legislation. 

57. Ms Esau did not, however, obtain relief that effectively vindicate her 

constitutional rights, or the rights of those similarly situated to her.  

The relief a quo is thus, we submit, not just and equitable. 

58. This failure is out of step with a series of judgments of this Court that 

show that if orders of invalidity are suspended interim relief is the 

rule, rather than the exception.68  It is also inconsistent with dicta of 

                                         
67 Id para 69 
68 These include Moseneke v The Master 2001 (2) SA 18 (CC) para 27, Dawood v Minister of Home 
Affairs 2000 (3) SA 936 (CC) paras 64 – 68, Janse van Rensburg v Minister of Trade and Industry 
2001 (1) SA 29 (CC) paras 29 – 36, and Zondi v MEG for Traditional and Local Governance Affairs 
2005 (3) SA 589 (CC) para 135. 
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this Court in relation to Muslim marriages.  In Hassam v Jacobs,69 

this Court held that ‘[p]eople in the position of the applicant cannot 

be made to wait to be afforded the protection they are entitled to’, 

that the failure to recognise these marriages ‘does and will continue 

to have a profoundly detrimental effect on them’ and that this ‘cannot 

be allowed’.70 

59. This is not, it is submitted, an exceptional case in which a successful 

party may be denied vindication of her constitutional rights.  In 

Fourie,71 O’Regan J held: 

‘The exceptions to the principle established in Bhulwana’s case 
[that a successful litigant must obtain effective relief] must arise 
in other circumstances, where the relief cannot properly be 
tailored by a court, or where even though a litigant would 
otherwise be successful, other interests or matters would 
preclude an order in his or her favour, or where an order would 
otherwise produce such disorder or administrative difficulties 
that the interests of justice served by an order in favour of a 
successful litigant are outweighed by the social dislocation such 
an order might occasion.’72 

                                         
69 Above n 22 
70 Id para 52 
71 Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC) 
72 Id para 170 
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60. This is not a case where a court cannot tailor effective relief, or 

where other interests or matters would preclude such relief, as we 

demonstrate below. 

 

 

(b) The order sought 

61. The order sought is set out in prayer 2 of the application for leave to 

appeal.  It would modify the order a quo so as to render it, with 

respect, just and equitable. 

62. First, it would provide effective interim relief.  It would make the 

proprietary remedies in sections 7 and 9 of the Divorce Act available 

to people who were in a Muslim marriage that has been dissolved 

in accordance with Islamic rites.  The Courts will be empowered to 

grant these remedies after the marriage has been terminated by 

Talãq or other valid means. 

63. Under section 7(2) of the Divorce Act, a person may obtain a 

maintenance order in her favour to the extent that a court considers 

just, having regard to, inter alia, ‘the existing or prospective means 
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of each of the parties, their respective earning capacities, financial 

needs and obligations, the age of each of the parties, the duration 

of the marriage, the standard of living of the parties prior to the 

divorce, their conduct in so far as it may be relevant to the 

breakdown of the marriage, an order in terms of subsection (3) and 

any other factor which in the opinion of the court should be taken 

into account’.  This part of the order is not controversial as Muslim 

women have been able to claim maintenance and obtain some 

pendente lite under Rule, ever since cases such as Khan v Khan 

2005 (2) SA 272 (T). 

64. The important first addition is section 7(3), which is to be deemed to 

apply to all Muslim marriages, and deem those marriages to be out 

of community of property.  However, this is ameliorated because in 

the absence of an agreement between spouses regarding the 

division of their assets, a spouse may obtain an order from a Court 

‘that such assets, or such part of the assets, of the other party as 

the court may deem just’ be transferred to him or her.  

Subsections (4) to (6) provide extensive guidance to the court 

relating to the nature of a just division of assets. 

65. The background and purpose of sections 7(3) of the Divorce Act 

have been cogently explained by Prof June Sinclair in a number of 
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academic works.  Her views are succinctly summarised in Van 

Heerden et al Boberg’s Law of Persons and the Family (2 ed at 

pp. 198 – 202).  It was a remedy made available only to those 

married out of community of property before the commencement of 

the Matrimonial Property Act of 1984.  Those people would not have 

had the option of the accrual system that was introduced by the 

1984 legislation.  It was thought that the Court should have a 

discretion to ameliorate the often harsh consequences of the out of 

community of property marriages entered into before 1984.  

Prof Sinclair and others argued convincingly in our view that this 

judicial discretion should also have been made available to mitigate 

the harshness of out of community of property marriages entered 

into even after the 1984 Matrimonial Property Act.  Complete 

separation of property which occasions undue hardship, 

Prof Sinclair argued, should be susceptible of medication at the 

instance of the Court.73  It is this discretion that Ms Esau contends 

should be available to spouses in Muslim marriages for the interim 

period. 

66. Section 7(3) has been described as follows: 

                                         
73 Ibid at p. 200 
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‘The creation of a power enabling a Court to make a 

redistribution order was obviously a reforming and remedial 

measure …. What the measure was designed to remedy is 

trenchantly demonstrated by the facts of the present case: the 

inequity which could flow from the failure of the law to recognise 

a right of a spouse upon divorce to claim an adjustment of a 

disparity between the respective assets of the spouses which is 

incommensurate with their respective contributions during the 

subsistence of the marriage to the maintenance or increase of 

the estate of the one or the other.’74 

67. The other interim remedy contended for by Ms Esau is section 9 of 

the Divorce Act which deals with a situation where there was 

substantial misconduct on the part of one of the parties to a marriage 

in which event the Court may order that patrimonial benefits of the 

marriage be forfeited by that party to the other.  It is contended that 

the introduction of this further discretion is also warranted for the 

interim period.  It is applicable to all marriages concluded under the 

Marriages Act at the moment and there is no reason why this 

protection cannot be extended to Muslim marriages as well.  Again, 

the termination of the marriage under Islamic rites will constitute the 

triggering event for the application of section 9 of the Divorce Act. 

                                         
74 Beaumont v Beaumont 1987 (1) SA 967 (A) at 987G – I 
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68. Secondly, the modified order would grant effective relief to Muslim 

women whose marriages were dissolved in terms of Muslim law 

before the date of the order, such as Ms Esau.  Without the 

modification, those women are left out in the cold, even if the 

remedial legislation is not enacted and the High Court’s backstop 

relief kicks in. 

69. Thirdly, it would render paragraph 9.1 of the order meaningful for 

Ms Esau.  Without the modification, Ms Esau’s action against 

Mr Esau would be postponed to a trial without a change in the law 

on which she could build a case.  The modification arms her with the 

remedies in sections 7 and 9 of the Divorce Act. 

70. The proposed modification, in addition, does not convincingly 

activate any of the concerns that prompted the High Court not to 

grant interim relief. 

71. The High Court expressed a number of concerns relating to the 

application of the above sections of the Divorce Act on an interim 

basis.  These sections are, with respect, not valid. 
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72. First, the High Court held that the application of the Divorce Act 

raises ‘complications … that may require comprehensive legislative 

reform’ and that this is a reason to not grant interim relief.75 

73. We respectfully disagree.  The proposed modification merely makes 

a remedy available to Muslim divorcées that courts have been 

implementing for other divorcées in South Africa for decades.  This 

is done as an interim measure pending comprehensive legislative 

reform. 

74. Secondly, the High Court held that interim relief is undesirable 

because it would change the status of Muslim divorcées, which 

could be changed again should remedial legislation be granted.  The 

High Court reasoned that the potential for dislocation is 

undesirable.76 

75. We yet again disagree.  The application of the Divorce Act would 

not change the status of Muslim spouses at all.  Making the 

remedies under the Divorce Act available to Muslim divorcées would 

leave the marital status of each such divorcée unchanged – namely, 

                                         
75 WLC 2 above n 1 para 223 
76 Id para 224 
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divorced in terms of Muslim rites.  Conversely, each person married 

under Muslim rites would remain so married. 

76. The concerns that animated the majority in Fourie do not apply.  In 

that matter this Court was concerned with granting gay and lesbian 

couples a form of marriage that might be changed with the coming 

into effect of remedial legislation.  Here, no-one’s marital status 

would be altered by the interim relief sought. 

77. Furthermore, the application of the Divorce Act would not change 

the matrimonial property regime of any Muslim marriage. 

78. If relief is sought under section 7(3), then the relevant marriage 

would be deemed to be out of community of property for the purpose 

of determining just relief.  As stated above, Muslim marriages are in 

any event traditionally understood to be out of community of 

property.  It would not be the case, however, that the interim relief 

sought would transform all Muslim marriages into ones that are out 

of community of property.  That would merely be deemed to be the 

case for the purpose of applying section 7(3). 

79. Put somewhat differently:  the remedy Ms Esau seeks grants judges 

a discretion to provide equitable relief if approached by a Muslim 
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woman who finds herself at a disadvantage as a result of the failure 

of the State to deal with the proprietary consequences of Muslim 

marriages. 

80. It is for this reason that the proposed interim relief would not infringe 

the religious freedom of Muslim people.  It would not change the 

status of Muslim marriages, or their matrimonial property regimes.  It 

would not change how Muslim marriages are terminated in 

accordance with Muslim rites.  It would merely grant Muslim 

divorcées a self-standing, equitable, civil remedy that would vindicate 

their constitutional rights, pending the enactment of comprehensive 

remedial legislation. 

81. With great respect, it is worth posing the following question relating 

to the absence of interim relief in the order a quo: if it is too 

complicated or otherwise disruptive to grant interim relief 

immediately, why would it be appropriate to create an interim regime 

in 24 months, if Parliament fails to pass the contemplated 

legislation?  If an interim regime can work in 24 months, it can work 

immediately. 

82. The Full Bench’s third concern regarding the application of the 

Divorce Act was that Parliament ‘should be given a free hand to 
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establish a comprehensive framework having regard to a particular 

policy position’.77 

83. The proposed interim relief would not, however, tie Parliament's 

hands at all.  Parliament would be free to grant Muslim divorcées 

different equitable remedies, or even to change the status of Muslim 

marriages and their proprietary consequences (within the bounds 

permitted by the Constitution). 

84. Finally, the interim regime that Ms Esau contends for addresses 

potential difficulties with the High Court’s order backstop relief, were 

it to come into operation: 

84.1. Paragraph 5.1 of the order a quo envisages the dissolution 

of a Muslim marriage in terms of the Divorce Act after it has 

already been dissolved in terms of Muslim law.  What this 

would entail is not clear.  What would the test for granting 

the ‘second divorce’ be?  Would the ‘irretrievable break-

down’ test in section 3 of the Divorce Act be applied?  That 

is not the test in Sharia law.78  What would then happen if a 

party contends that the marriage, dissolved in terms of 

                                         
77 Id para 224 
78 Talãq, for example, does not require an irretrievable break-down – see above n 9. 
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Muslim law, has not irretrievably broken down?  It is much 

preferable, with respect, to deem a valid dissolution of a 

marriage in terms of Muslim law to be a decree of divorce, 

triggering the powers of the Court to deal with the 

patrimonial consequences of that divorce under sections 7 

and 9 of the Divorce Act. 

84.2. Paragraph 5.1 provides that all the provisions of the Divorce 

Act would become applicable to Muslim marriage after the 

24-month period.  This is unnecessary and will lead to much 

uncertainty.  We have already dealt with the grounds of 

divorce above. The claims of children to maintenance after 

a divorce under Muslim law do not present problems and is 

currently being dealt with by the maintenance courts.  It is 

not necessary to make sections 6 and 8 of the Divorce Act 

applicable to such divorces. 

84.3. There is another aspect that the High Court’s order does not 

address.  It is necessary to state that, for the purpose of 

dealing with Muslim marriages in terms of sections 7 and 9 

of the Divorce Act, they are to be deemed to be out of 
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community of property.  Arguably such marriages are not 

out of community of property – see Ryland v Edros.79 

VII. CONCLUSION 

85. While it was made in a different context, the following dictum of 

O’Regan J in Fourie80 is, it is submitted, entirely apposite: 

‘It would have been desirable if the unconstitutional situation 

identified in this matter had been resolved by Parliament without 

litigation. The corollary of this proposition, however, is not that 

this Court should not come to the relief of successful litigants, 

simply because an Act of Parliament … might be thought to carry 

greater democratic legitimacy than an order of this Court. The 

power and duty to protect constitutional rights is conferred upon 

the courts and courts should not shrink from that duty. The 

legitimacy of an order made by the Court does not flow from the 

status of the institution itself, but from the fact that it gives effect 

to the provisions of our Constitution. Time and again, there will 

be those in our broader community who do not wish to see 

constitutional rights protected, but that can never be a reason for 

a court not to protect those rights.’ 

                                         
79 Above n 19 
80 Above n 71 
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86. We request the relief set out in the application for leave to appeal.  

As far as costs on appeal are concerned, we submit that Biowatch81 

applies – Ms Esau is entitled to her costs on appeal if successful 

and, if not, the parties bear their own costs. 

 

 

JOHAN DE WAAL SC 
ALAN NEWTON 

BRONWYN WHARTON 
PIET OLIVIER 

Applicant’s counsel 
Chambers, Cape Town 

Wednesday, 6 February 2019 
  

                                         
81 Biowatch Trust v Registrar, Genetic Resources [2009] ZACC 14; 2009 (6) SA 232 (CC) 
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