
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

 

CCT NO. 242 / 18 

WCHC CASE NO. 13877 / 2015 

In the matter between :- 

RUWAYDA ESAU Applicant  

 

and 

 

MOGAMAT RIETHAWAN ESAU First Respondent 

CABINET OF THE REPUBLIC OF SOUTH AFRICA Second Respondent 

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES Third Respondent  

GOVERNMENT EMPLOYEES PENSION FUND Fourth Respondent  

MUSLIM JUDICIAL COUNCIL  Fifth Respondent 

MUNEEBAH JACOBS  Sixth Respondent 

WOMEN’S LEGAL CENTRE TRUST Amicus Curiae 

 

and  

 

WOMEN’S LEGAL CENTRE  First Intervening Party  

TARYN FARO Second Intervening Party 

SOUTH AFRICAN HUMAN RIGHTS COMMISSION Third Intervening Party 
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SAHRC AFFIDAVIT (CONDITIONAL LEAVE TO INTERVENE)  

 

 

I, the undersigned,  

MOHAMED SHAFIE AMEERMIA 

do hereby make oath and say that: 

1. I am an adult male and the Acting Chairperson of the South African Human 

Rights Commission (SAHRC).  

2. The contents of this affidavit are, unless the contrary is clear from the context, 

within my own knowledge and I believe them to be true and correct. I am duly 

authorised to depose to and to file this affidavit on behalf of the SAHRC and to 

bring the conditional application for leave to intervene supported by this 

affidavit. 

BACKGROUND 

3. The SAHRC has been alerted to the conditional application filed by the first and 

second respondents (the State respondents) for leave to cross-appeal against 

the whole of the judgment and order of the Full Bench of the Western Cape 

High Court (the Full Bench) in the matter of Esau v Esau and Others under case 

number 13877/ 2015 (the Esau matter). 

4. I understand that State respondents’ conditional application for leave to cross-

appeal has been set down for hearing before this court on 16 May 2019, 
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together with Ms Esau’s application for leave to appeal as well as a further 

application by the Women’s Legal Centre Trust and Ms Taryn Faro to intervene 

as parties, and for further conditional relief. 

THE SAHRC’S ROLE BEFORE THE FULL BENCH 

5. The judgment and order of the Full Bench related not only to the Esau matter, 

but also to two other matters that were heard together (but not consolidated) 

therewith. These were the consolidated matters of Women’s Legal Centre Trust 

v President of the Republic of South Africa and Others, case number 

22481/2014 (the WLCT matter) and Faro v Bingham and Others, case number 

4466/2013 (the Faro matter). 

6. The SAHRC was joined as the eighth respondent in the WLCT matter before 

the Full Bench following an order handed down by His Lordship the Honourable 

Mr Justice Desai on 19 September 2016. This order was made pursuant to a 

point in limine of non-joinder which was expressly supported by the Minister of 

Home Affairs (i.e. a member of the cabinet, being the second respondent in the 

applications before this court). It was contended that the SAHRC should be 

joined to the WLCT matter in view of its obligation to monitor the State’s 

compliance with South Africa’s international obligations in relation to human 

rights. Desai J agreed, concluding that “some comment from [the SAHRC], if 

not [its] joinder … in these proceedings is not only significant but vital”. A copy 

of Desai J’s judgment and order in this regard is annexed hereto marked 

“MSA1”. 
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7. Having been joined as a party in the WLCT matter, pursuant to Desai J’s order, 

the SAHRC made detailed submissions before the Full Bench. It argued that the 

legal recognition and regulation of Muslim marriages is not merely an 

appropriate policy choice (as the State submitted), but is in fact a binding legal 

obligation arising out of the interrelationship between the duty that section 7(2) 

of the Constitution imposes on the State to take reasonable steps towards the 

fulfilment of the substantive rights in the Bill of Rights on the one hand, and 

South Africa’s international law commitments on the other in view of the 

decision of this Court in Glenister v President of the Republic of South Africa 

and Others 2011 (3) SA 347 (CC).  

8. The SAHRC referred to a number of international law instruments to which 

South Africa is a party and which impose upon it the obligation to promulgate 

legislation that recognises and regulates all marriages (including Muslim 

marriages), and submitted that any attempt by the State to fulfil Constitutional 

rights in relation to Muslim marriages in a manner that conflicts with these 

international law obligations is unreasonable and in breach of section 7(2) of the 

Constitution. 

9. This argument was adopted by the Full bench as a central plank of its judgment 

(see paragraphs 162 to 184 of the Full Bench judgment). 

THE SAHRC HAS A DIRECT AND SUBSTANTIAL INTEREST IN, AND IS A 
NECESSARY PARTY TO, THE STATE’S APPLICATION FOR LEAVE TO CROSS-
APPEAL 

10. Given that the SAHRC was not a party to the Esau matter before the Full Bench 

(which was not consolidated with the other two matters), it is understandable 
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that it was not cited as a party to Ms Esau’s application for leave to appeal 

directly to this Court. In any event, the SAHRC does not seek to be joined in Ms 

Esau’s application for leave to appeal, as it does not take a position in relation 

to the limited issue dealt with therein, namely the issue of interim relief.  

11. I am, however, advised that should the Court grant Ms Esau leave to appeal 

directly to the Constitutional Court, the State respondents seek leave to cross-

appeal “against the whole of the judgment and order in the full bench decision”. 

I submit that the SAHRC (as a party to the WLCT matter before the Full Bench) 

has a material, direct and substantial interest in, and is in fact a necessary party 

to, the State respondents’ conditional application for leave to cross-appeal. 

12. Although the State respondents’ application is ostensibly limited to a cross-

appealing the Full Bench decision “in so far as it affects” the Esau matter, it is 

illogical to suggest that an order by this court setting aside the orders in the Full 

bench decision could ever be one that “affects” only the Esau matter. Such an 

order would, in effect, result in the setting aside of the orders in the consolidated 

WLCT and Faro matters to which the SAHRC was a duly admitted party. As the 

State respondents’ themselves recognise (see paragraph 13(b) of their affidavit 

in this court), their conditional application for leave to cross-appeal inevitably 

affects all of the other parties to the WLCT and Faro matters, including the 

SAHRC.  

13. Furthermore, the SAHRC has a particular interest in the State respondents’ 

application. This is apparent from the grounds set out in the application filed 

before the Full Bench for leave to appeal to the Supreme Court of Appeal which 
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is incorporated and relied upon by the State respondents before this Court. It is 

apparent from this document that the State respondents seek to impugn the 

argument advanced by the SAHRC and adopted by the Full Bench regarding 

the role of South Africa’s international law obligations in considering the 

question whether section 7(2) imposes a duty on the State to adopt legislation 

that recognises and regulates all marriages, including Muslim marriages, rather 

than simply leaving the regulation of some marriages up to the courts by means 

of the development of the common law. I refer in this regard to paragraphs 39 – 

42 of the State’s Full Bench leave to appeal application. 

THE SUBMISSIONS THE SAHRC SEEKS TO PLACE BEFORE THE COURT 

14. In the event that the SAHRC is granted leave to intervene as a party, it will 

make the following submissions: 

14.1 The legislative recognition and regulation of Muslim marriages is a binding 

legal obligation arising out of the interrelationship between section 7(2) and 

the substantive rights in the Constitution on the one hand, and South Africa’s 

international law commitments on the other. 

14.2 In accordance with the principles set out in Glenister II, where South Africa is 

bound by international law to promulgate legislation that recognises and 

regulates all marriages, it is not reasonable to seek to fulfil Constitutional 

rights in relation to Muslim marriages without such legislation. 

14.3 The applicants before the Full Bench are entitled to an order declaring that 

the Constitution requires the passage of legislation that recognises Muslim 

marriages and regulates their consequences. 
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CONCLUSION 

15. The SAHRC is aware that directions for the filing of heads of argument have 

already been issued and does not wish to delay the hearing of the matter 

scheduled for 16 May 2019.  

16. To the extent that any party may oppose this application, I am advised that 

there is sufficient time for a full exchange of affidavits as envisaged in Rule 

11 prior to the scheduled hearing. 

17. Furthermore, given that the SAHRC’s input is of a purely legal nature, it has 

no interest in entering the debate regarding the content of the record before 

this court. 

18. Finally, I submit that the intervention of the SAHRC would not require any 

amendment to the court’s directions in relation to the delivery of written 

argument as it would be appropriate to direct the SAHRC to deliver its written 

submissions on a date after those of the State respondents. This is because 

the SAHRC only seeks to oppose the State respondents’ conditional 

application to cross-appeal and not the applications of Ms Esau, the WLCT 

and Ms Faro. 

19. In the circumstances, the South African Human Rights Commission prays for 

relief as set out in the notice of motion to which this affidavit is attached. 

 

___________________________ 

MOHAMED SHAFIE AMEERMIA 

 

I CERTIFY that the deponent has acknowledged that he knows and understands the 

contents of this affidavit which was signed and sworn to, before me, 

at                                            on this the       day of FEBRUARY 2019, the 

Regulations contained in Government Notice No. R.1258 dated 21 July 1972 (as 
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amended) and Government Notice No. R.1648 dated 19 August 1977 (as amended) 

having been complied with. 

 

________________________ 

COMMISSIONER OF OATHS 

 

 

  

 


