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I, the undersigned 

CASSIUS REGINALD LUBISI 

do hereby state under oath: 

 

1.  

I am the Director General: The Presidency for the Republic of South Africa.  I am duly 

authorised to depose to this affidavit on behalf of the President, in his capacity as the 

head of the Executive, and on behalf of the Minister of Justice and Correctional 

Services.  

2.  

The facts deposed to in this affidavit are within my knowledge, except where the 

contrary is indicated, arise from documents and personnel under my control and I 

believe that these facts are correct.  I make legal submissions in this affidavit based 

on advice obtained by the President and the Minister of Justice in their aforesaid 

capacities. 

A. PURPOSE OF THIS AFFIDAVIT 

3.  

The applicant seeks leave to appeal against the decision of the Full Bench of the 

Western Cape Division of the High Court which Order and Judgment was delivered 

on 31 August 2018, in the matter of Esau versus Esau and Others WCHC Case 

Number 13877/2015 (“the Full Bench Decision”).   
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4.  

This affidavit has three primary purposes: 

(a) First, it is delivered in opposition to the applicant’s (Ruwayda Esau – 

“applicant”) application in terms of Rule 19 for leave to appeal directly to this 

Court against paragraph 5 of the Order in the Judgment of the Full Bench. 

 

(b) Second, it is delivered in support of a conditional application for leave to 

cross-appeal.  This is only if the applicant is granted leave to appeal directly 

to this Court against the Full Bench Decision. 

(c) Third, I wish to record, expressly, the basis upon which this opposition and 

conditional cross-appeal are delivered by the second and third respondents.  

Both members of the Executive record their unequivocal commitment to 

continuing the process that has commenced towards regulating all religious 

marriages through a single law.  This process has commenced before the 

South African Law Reform Commission.  The Full Bench Decision recognises 

this process at paragraph 188.  Further, this process, and the matters 

preceding this process, have been extensively described in the affidavits filed 

by the Executive Respondents in the Western Cape High Court. 

5.  

Accordingly, this affidavit is delivered in opposition to the applicant’s application for 

leave to appeal directly to this Honourable Court, and it is delivered in support of a 

conditional cross-appeal in the event that leave to appeal directly to this Court is 

granted to the applicant. 
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6.  

The grounds for the opposition to Mrs Esau’s appeal directly to this Court as well as 

the grounds in support of the conditional cross-appeal are set out in the remainder of 

this affidavit. 

B. SUMMARY OF PROCEEDINGS BEFORE THE FULL BENCH OF THE 

WESTERN CAPE HIGH COURT 

7.  

As the Full Bench Decision records, three matters were consolidated for decision in 

that hearing.  These included a separated issue in the action instituted by the 

applicant as well as an application brought by the Women’s Legal Centre Trust under 

case number 22481/2014 (“WLC application) and the matter under case number 

4466/2013 (“Faro matter”). 

8.  

The hearing was a protracted one and elicited the participation of various groupings 

within the Muslim community as well as various amici curiae, all of which are 

described in the Judgment. 

9.  

The issues presented before the Full Bench were without doubt complicated, 

unprecedented and elicited a range of opposing responses from a cross section of 

societal groups (apart from the parties).   

10.  

The Full Bench Decision records that the issues before it involved “sensitive and 
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complex issues of religion, policy and law” and that the “courts have not before 

required the relevant State respondents to fulfil their constitutional obligations in the 

manner it would in this judgment” (at paragraph 201). 

11.  

Accordingly, the second and third respondents have simultaneously with this 

opposition, delivered a notice of application for leave to appeal to the Supreme Court 

of Appeal, against the whole of the Judgment and Order of the Full Bench Decision.  

The notice of application for leave to appeal in that matter is attached marked “A” 

and the grounds for the appeal are as set out therein. 

12.  

By arrangement with the legal representatives of the applicant and the WLC, it has 

been agreed to extend the date of the delivery of the application for leave to appeal 

to 19 October 2018 (as well as the date for the delivery of this response before this 

Court)  To the extent therefore that this opposition is delivered beyond the time 

period specified in the Rules of this Court, I respectfully seek condonation therefore, 

noting that this was by prior agreement with the applicant (and WLC) who have 

consequently not been prejudiced by this extension. 

C. GROUNDS OF OPPOSITION 

13.  

In summary, the applicant’s application for leave to appeal directly to this Court is 

opposed upon the bases that: 

(a) the matter is already the subject of an application for leave to appeal which is to 
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heard in due course before the Full Bench of the Western Cape High Court; 

(b) the issues of interim relief and the main relief granted in those three 

consolidated matters are inextricably interlinked and cannot be approached on 

a piece-meal basis; 

(c) these matters, including Mrs Esau’s claim for interim relief ought properly to be 

considered first by the Supreme Court of Appeal, in accordance with well 

established principles recognised by this Court; 

(d) the applicant’s claim for interim relief applicable to all pending litigation in 

respect of Muslim marriages, including marriages terminated in terms of 

Shariah Law, will impact well beyond the applicant and her claim against her 

husband in respect of her Muslim marriage; and 

(e) it is not in the interests of justice to grant leave to appeal directly to this Court. 

14.  

Furthermore, as is evident from the notice of application for leave to appeal (“A”) and 

the grounds set out therein, which I respectfully incorporate by reference, the 

applicant’s claim for interim relief has, in my respectful view, little prospects of 

success. 

15.  

I say so, inter alia, because of the extensive reasons rejecting the claim for interim 

relief given by the court a quo at paragraphs 202 to 224 of the judgment, which I do 

not repeat now.   
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16.  

Suffice it to note now that the court a quo recognised that any interim relief, 

especially in the form originally claimed by the applicant, would bring about 

wholesale changes to marriages concluded in terms of Shariah Law.  This would 

involve intruding on religious freedom.   

17.  

In this regard, it is to be noted that the WLC, which brought the public-interest and 

representative application, conceded in the court a quo, that the forms of interim 

relief it sought would change rules of Shariah Law. 

18.  

The court a quo paid specific attention to these concerns (at paragraphs 202-224) 

and recorded in paragraph 208: 

“An argument that an order that deems all Muslim marriages to be in 

community of property would not be just and equitable is compelling: 

such an order could be viewed as intruding on religious freedom.  It 

would convert marriages that are currently ‘out of community of 

property’ in terms of Shariah law to marriages ‘in community of 

property’.  This will apply to both existing and future marriages.  It is 

one thing to make available the existing ordinary civil remedies for 

spouses in Islamic marriages to enforce their rights and quite another to 

drastically alter the matrimonial regime that applies to Islamic 

marriages.  The legislature may, ultimately decide to make such an 

inroad into religious freedom, but that is a decision that should be left 
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with Parliament.” 

19.  

Furthermore, the effect of the “interim relief” sought by the applicant, would be to 

extend the provisions of the Divorce Act 70 of 1979, to marriages concluded (and 

ended) in terms of Shariah Law, in the absence of a finding of constitutional invalidity, 

which would in itself be contrary to the separation of powers principle. 

20.  

I expand on these matters below. 

D. SUMMARY OF THE FACTS OF MRS ESAU’S CASE 

21.  

Mr and Mrs Esau were married in terms of Shariah law and their marriage was 

dissolved on 25 May 2015 in terms of Shariah law.  Mrs Esau then instituted an 

action against her husband for certain interim relief and for further orders against him 

directing a more equitable division of their marital estate and seeking that he pay at 

least nominal maintenance to her. 

22.  

Mr Esau opposed those proceedings before the Western Cape High Court and 

opposed the orders sought by the applicant in the consolidated proceedings before 

the Full Bench. 

23.  

Subsequent to her action against Mr Esau, the applicant amended her particulars of 
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claim to include her constitutional case based on the alleged failure of Government to 

pass legislation recognising the validity of her Islamic marriage, which had not been 

registered as a secular marriage in terms of the Marriage Act.   

24.  

By agreement with second and third respondent, those constitutional issues were 

dealt with by way of a stated case in respect of Part A of the applicant’s Particulars of 

Claim.  However, it is important to note that that stated case was upon the 

understanding that the matter would thereafter be referred back to trial for the 

resolution of the disputed factual issues between Mr and Mrs Esau as encapsulated 

in Parts B to D of her Particulars of Claim. 

25.  

One of the disputed factual issues in that pending action is that Mr Esau contends 

that his religious marriage was one concluded out of community of property, in 

accordance with Shariah Law and that is the basis upon which Mr Esau opposes the 

claim sought by Mrs Esau for another form of distribution of the joint estate and 

maintenance. 

26.  

The applicant on the other hand seeks to argue in those pending proceedings that an 

equitable division along the lines of a marriage in community of property would be 

more appropriate. Furthermore, various alternative claims have been pleaded by  

Mrs Esau, apart from the constitutional claim and the disputed primary factual claim 

including claims asserted upon a universal partnership (Claim B), repayment of a 

certain loan (Claim C) and a claim based on enrichment (Claim D). 
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27.  

It is accordingly upon that basis that the Full Bench referred the matter back for 

determination in terms of the remaining claims in the Particulars of Claim, which had 

stood over until the outcome of the stated case in respect of the constitutional claim 

asserted in Claim A of the Particulars of Claim. 

28.  

Significantly, the applicant has not lodged an application for leave to appeal to the 

Full Bench against that court’s failure to grant her interim relief in the terms 

contended for in the consolidated hearings.  This is presumably upon the basis that 

the applicant was successful in her primary constitutional claim relating to or covered 

by paragraphs 1 to 3 of the Order of the Full Bench.   

29.  

However, there is nothing to prevent the applicant from opposing the application for 

leave to appeal before the Full Bench and from participating in those proceedings 

(including any appeal) to protect the interests she seeks to protect in this Court. 

30.  

Accordingly, there are other remedies available to the applicant to protect her 

interests which she seeks to assert in this application.  It is accordingly not necessary 

for this Court to engage in a piece meal adjudication of the vexed and complicated 

matters presented in the Full Bench Decision. 
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E.   A CONSTITUTIONAL ISSUE 

31.  

It is accepted that the issues presented for determination in this application for leave 

to appeal are constitutional issues.  However, these constitutional issues are not 

matters that fall within the exclusive jurisdiction of this Court nor are they of the type 

that fall to be confirmed by this Court in terms of section 172(2)(a) dealing with the 

constitutional validity of an Act of Parliament or any conduct of the President, read 

with section 172(2)(d). 

32.  

To the contrary, the Full Bench was clear that its order of constitutional invalidity did 

not invoke the conduct of the President other than in his capacity as head of the 

Executive (or as the head of Cabinet which is cited in the Esau action as the second 

respondent).  The Full Bench accordingly reasoned that its Orders of constitutional 

invalidity did not fall to be confirmed by this Court.   

33.  

Similarly, there is no order of constitutional invalidity with respect to any of the 

matrimonial laws at issue which need to be confirmed by this Court which would 

warrant this appeal being heard directly by this Court and not being heard first by the 

Supreme Court of Appeal. 

34.  

In essence, the applicant’s appeal is one for interim relief pending the enactment of 

legislation that the Full Bench has directed the Executive and Parliament to pass, 

and in respect of an anticipatory default position crafted by the Full Bench, which will 
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take effect if the required legislation is not passed by the due date and which will end 

upon the enactment of the required legislation. 

35.  

Accordingly, I respectfully submit that these matters are pre-eminently capable of 

being heard and determined by the Supreme Court of Appeal and that this Court 

ought not to be deprived of the views of the Supreme Court of Appeal with respect to 

these matters.  The constitutional issues, raised as they are in the context of interim 

relief, are matters falling directly within the competence of the Supreme Court of 

Appeal, which ought not to be bypassed in these circumstances. 

F. IT IS NOT IN THE INTERESTS OF JUSTICE FOR LEAVE TO APPEAL TO 

BE GRANTED DIRECTLY TO THIS COURT 

36.  

As the Full Bench Decision records, this matter elicited vigorous debate over many 

years.  Three matters were consolidated into one.  This is because, the issues 

presented were novel and far-reaching and unprecedented. 

37.  

Accordingly, I submit that it is not in the interests of justice for leave to appeal to be 

granted directly to this Court for the reasons I have already summarised above and 

which follow. 

38.  

First, the matter is already the subject of an appeal by the President and the Minister 

of Justice before the Full Bench.  That appeal is against the Judgment and Order of 
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the Full Bench and the applicant will be at liberty to oppose that appeal and to file a 

conditional cross-appeal if necessary.  Accordingly, the rights asserted in this 

application can be asserted in those pending appeal proceedings. 

39.  

Secondly, as this Court has already noted in Fourie and Another v Minister of Home 

Affairs and Another 2003 (5) SA 301 (CC): 

 “Marriage and its legal consequences sit at the heart of the 

common law persons, family and succession and of the statutory 

scheme of the Marriage Act.  Moreover, a marriage touches on 

many other aspects of law, including labour law, insurance and 

tax.  These issues are of importance not only to the applicants … 

but also to society at large.  While considerations of savings of 

costs, and of ‘an early and definitive decision of the disputed 

issues’ are in themselves weighty, they should not oust the 

important need for the common law, read in the light of the 

applicable statutes, to develop coherently and harmoniously within 

our constitutional context.  The views of the SCA on matters that 

arise in the appeal are of considerable importance ... .” 

40.  

I respectfully submit, therefore, that this matter and the issues presented herein are 

fall squarely within the cautions expressed by this Court in Fourie, about not 

unnecessarily bypassing the Supreme Court of Appeal and thereby depriving this 

Court of the important views of that Court.   
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41.  

I respectfully submit that it is not an over-statement to suggest that the issues 

presented in the court a quo are unprecedented.  These issues will be debated in the 

application for leave to appeal before the Full Bench, and in a subsequent appeal 

process arising therefrom to the SCA.  It is accordingly undesirable and against the 

interests of justice for the applicant’s appeal, directly to this Court, to be heard prior 

to the outcome of those appellate processes. 

42.  

This is partly because the issues involve overlapping issues of systems religious law, 

as opposed to secular law, and the extent to which the State can regulate religious 

as opposed to secular marriages.  Another vexed issue to be determined is the 

correctness of the findings in the Full Bench Decision that the absence of legislation 

regulating Muslim marriages has resulted in a violation of the fundamental rights of 

women.  As I have said, the grounds of appeal reflected in “A”, demonstrate the full 

complexity of these matters. 

43.  

In the result, it is respectfully submitted that this application for leave to appeal 

directly to this Court is premature and ought not to be granted.  I submit further that 

these matters can adequately be dealt with in the application for leave to appeal that 

will be heard by the Full Bench in due course. 

44.  

As I have said, such an approach is warranted because the interim relief sought to be 

asserted in this application will impact on parties well beyond the applicant and her 
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husband. 

45.  

Save as is consistent with the foregoing, I accordingly deny each contrary factual 

allegation and legal submission made in the affidavit in support of the applicant’s 

application for leave to appeal directly to this Court. 

G. SECOND AND THIRD RESPONDENTS’ CONDITIONAL CROSS-APPEAL 

46.  

I have already incorporated the contents of the second and third respondents’ 

application for leave to appeal lodged with the Full Bench.  I rely upon these grounds 

and arguments in support of a conditional application for leave to cross-appeal.  This 

is conditional upon this Court granting the applicant leave to appeal directly to this 

Court upon the issues set out in her application before this Court. 

47.  

Such matters are nevertheless the subject matter of an application for leave to appeal 

before the Full Bench and this application will be heard in due course.   

48.  

To the extent necessary, therefore, I seek the relief sought in the Notice of 

Conditional Application for Leave to Cross-Appeal delivered with my affidavit on 

behalf of the second and third respondents.   
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_________________________ 

 DEPONENT 

 

 

 

 

The terms of Regulation R 1258 published in Government Gazette No. 3619 of the 

21st July, 1972 having been complied with, I hereby certify that the Deponent has 

acknowledged that she knows and understands the contents of this affidavit, which 

was signed and sworn to before me at                              on this, the       day of

 2018. 

 

 

 

 

 ________________________ 

COMMISSIONER OF OATHS 


