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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 21 May 2019 at 10h00 the Constitutional Court will hear an application for 

confirmation of an order of constitutional invalidity granted by the High Court of 

South Africa, Eastern Cape Division, Grahamstown (High Court).  The matter deals with 

the conversion of land tenure rights into ownership.  The issue is whether excluding 

section 3 of the Upgrading of Land Tenure Rights Act (Tenure Act), which entitles the 

holder of a land tenure right to seek conversion of such right into ownership, from 

applying throughout the Republic of South Africa is constitutionally valid. 

 

The applicants, all trustees of the Teba Property Trust (Trust) held a permission to occupy 

in respect of property located within the town of Sterkspruit (property).  This permission 

to occupy was ceded to the Trust in 1989 by the Native Recruiting Corporation Limited, a 

company incorporated in 1912 for the sole purpose of recruiting black workers for mining 

companies.  It had footprints countrywide, especially in areas occupied by black people.  

At the time of the cession, the town of Sterkspruit fell within and under the jurisdiction of 

the nominal Republic of Transkei.  In June 2000 the registration of the property was 

endorsed as vesting in the Eastern Cape Province.  On the same day, a simultaneous 

transfer was effected at the Sterkspruit Transitional Local Council.  On 4 November 2000 

the registration of the property was endorsed to reflect that it vests in the first respondent, 

the Senqu Municipality (Municipality). 

 

When the Tenure Act was passed in 1991, its application was limited to the borders of 

South Africa as constituted under the Apartheid regime.  This meant that the rights 

conferred by the Tenure Act were not available to persons whose properties were situated 



in Transkei.  When the Interim Constitution came into force, it permitted laws that were 

passed before 1994 to continue to be in operation provided they were consistent with the 

Constitution and had not been repealed or amended.  Such legislation could also be 

amended to have a wider application across the new South Africa whose borders now 

included former homelands such as the Transkei homeland.  In 1998, Parliament passed 

the Land Affairs General Amendment Act (Amendment Act).  With the exception of 

section 3, this amendment extended the application of the Tenure Act to the whole of the 

Republic. This meant that – but for section 3 – the Tenure Act was applicable to 

Sterkspruit.  Thus the right arising from section 3 did not apply to persons who held land 

rights in Sterkspruit. 

 

When the Trust sought to convert its occupational right into ownership, it faced resistance 

from the Municipality to which the property in question was transferred.  Eventually the 

applicants approached the High Court for relief.  The Municipality contended in turn that 

when the Tenure Act came into effect on 1 September 1991 it had no legislative effect in 

the area of the then Republic of Transkei.  The Trust in turn sought an order to declare 

unconstitutional the statutory provisions relied upon by the Municipality in support of the 

contentions advanced in the notice. It challenged the validity of the Amendment Act on 

the grounds that it violated the equality and property clauses in the Constitution.  The 

Municipality opposed the relief sought.  The High Court agreed that the Amendment Act 

was not consistent with the Constitution and declared it invalid and referred the matter to 

the Constitutional Court for confirmation.  

 

In the Constitutional Court the applicants support the High Court’s legal conclusions and 

argue that the Amendment Act is invalid as it is inconsistent with the Constitution.  The 

Municipality seeks to impugn section 3 of the Tenure Act on which the Trust relied for 

the claim for conversion of the occupational right into ownership.  However, the 

Municipality’s constitutional challenge is raised for the first time in this Court.  The third 

respondent, the Minster of Rural Development and Land Reform (Minister) does not 

oppose the confirmation of the declaration of invalidity by the High Court but opposes 

the relief sought by the Municipality.  The Minister argues that the procedure followed by 

the Municipality is irregular and it cannot seek a new and different relief at this stage. 


