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BACKGROUND 

1. This application concerns the fate of the immovable properw known as erf 88, 

Sterkspruit ("the propertf"). 

2. The Teba Properw Trust ("the trust') represented in these proceedings by the 

applicants, contends for an entitlement to acquire ownership of the properw, 

because of the provisions of section 3(1) of the Upgrading of Land Tenure Rights 

Act, 112 of 

1991 ("the Act") read with item 2 of schedule 2 thereto. 

3. The first respondent is currently the registered owner of the property. 



3 

 

Record: vol. 2/p. 133/para. 38 

4. The trust and its predecessors have occupied the property, or at least a portion 

thereof for approximately 77 years. 

Record: Vol. l/pp. 32-3 

5. Relying on item 2 of schedule 2 to the Act the trust claims an entitlement to 

convert its personal right of tenure in respect of the property to ownership of the 

property in terms of section 3 thereof. 

6. The Act took effect on 1 September 1991, at which time the property fell in the 

geographical area of the then independent Republic of Transkei ("the Transkei"). 

7. The Act did not apply in the Transkei. 

8. The Act is what is known as "old order legislation", as defined in schedule 6 of the 

Constitution, which defines such legislation as being legislation, which had effect 

prior to the advent of the interim Constitution, which took effect on 27 April 1994. 

9. In terms of item 2(2)(a) of schedule 6 of the Constitution old order legislation does 

not have wider application, territorially or otherwise, than it had prior to the 

coming into operation of the interim Constitution, unless such legislation is 

amended to make provision for its wider application. 
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10. Thus, without amendment, the Act could only have application to the Republic of 

South Africa as it was constituted on 1 September 1991, on which date, it is 

common cause, the property was situated within the geographic area of the 

Transkei. 

11. The Act was amended in 1998 by the Land Affairs General Amendment Act, 61 of 

1998. Section 1 of this Act provided for the inclusion into the Act of section 25A, in 

terms of which the operation of the Act was extended to the whole of South Africa, 

save for sections 3, 19 and 20 thereof. 

12. The Eastern Cape Division of the High Court (Grahamstown) ethe High Court") 

found that section 25A of the Upgrading of Land Tenure Rights Act, 112 of 1991 

("the Act') and the provision which introduced it into the Act, namely section 1 of 

the Amendment Act, which came into effect on 28 September 1998, are 

inconsistent with the Constitution because of the exclusion of section 3 of the Act 

from having countrywide application and, more specifically, from it having 

application in respect of the properw. 

INTRODUCTION 

13. The first respondent has not appealed against the judgment of the High Court. In 

principle there is no reason why a legislative system allowing for the upgrading of 

land tenure should not apply throughout South Africa. These heads of argument 

are accordingly aimed at: 
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13.1. assisting this honourable court in coming to a just and equitable finding; 

and 

13.2. supporting the first respondent's contention that section 3 of the Act is 

unconstitutional, that it should be declared to be invalid and that, in such 

circumstances, the order of the High Court should not be confirmed; and 

13.3. alternatively, if the order of the High Court is confirmed, in support of the 

contention that it would be just and equitable to suspend the order of 

constitutional invalidity. 

14. The applicants, generally, play down or ignore: 

14.1. the historic and legislative background against which the trust acquired the 

permission to occupy the property and remain in occupation thereof 

indefinitely at a nominal charge; 

14.2. the fact that the trust (any reference to the trust includes a reference to its 

predecessors in title) acquired the permission to occupy the property in 

order to profit greatly, financially, from the system of migratory labour, 

which has variously been described as the cornerstone of apartheid and the 

greatest 

"cancer" to afflict South African society; 

14.3. the fact that the trust was the beneficiary of pernicious and racially 

discriminatory legislation in terms of which it acquired permission to 
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occupy the property to advance iG recruitment business for recruiting 

migratory labour for the mines of South Africa and was, thus, a party to 

perpetrating, for profit, one of the greatest social evils inflicted on the 

people of South Africa. Significantly 

the applicants now, ironically so, seek to portray the trust as being a victim 

of this racially discriminatory legislation rather than its beneficiary, which it 

was. 

15. In First National Bank tla Wesbank v Commissioner, South African Revenue Service 

and Another 2002 (4) SA 768 (CC) at para [52] this court emphasised that property 

should serve the public good. In considering what constitutes property capable of 

the protection of section 25 the public interest is paramount. 

16. The trust derived its permission to occupy the property from a consent granted in 

terms of the Native Trust and Land Act, 18 of 1936. This legislation can hardly be 

described as normal law. The legislature has sought to address its unjust legacy and 

provide redress to its victims through post-constitutional land reform legislation, as 

it: 

16.1. was the "sister act" of the Natives Land Act, 27 of 1913, which is regarded 

as one of the cornerstones of apartheid and formed one Act with this Act; 

16.2. was designed to "fine-tune" the policy of complete separation and 

marginalisation of Black South Africans; 
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16.3. abolished individual land ownership by Black persons; 

16.4. introduced new mechanisms into the arsenal of measures aimed at 

eliminating 

Black ownership or occupation of land outside so-catted reserves; 

16.5. with the Natives Land Act, directly and indirectly, formed the basis for a 

massive and intensified campaign of forced removals by the apartheid 

government during the period from 1960 to 1983; 

16.6. caused untold human suffering. 

Record: vol. l/pp. 32-3 

17. The permission to occupy granted to the trust in terms of the Native Trust and 

Land Act was for it to operate a recruitment office and a compound in connection 

with its recruiting operations for the mines, in the Sterkspruit district, in which the 

properw is situated. As such the trust was the beneficiary of previously racially 

discriminatory legislation, in that it: 

17.1. was entitled to occupy land that Black South Africans were precluded from 

owning or occupying, at a nominal payment; 

17.2. could, by its occupation of the property, exploit the system of migratory 

labour by conducting a recruitment office on the properw. Migratory 

labour was one of the harsh consequences of the enactment of the two 

Acts referred to in paragraph 46, above. Migratory labour was the result of 
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the forced removal of Black persons from so-called White areas following 

the enactment of this legislation. 

18. 

18.1. It is simply untenable that the permission to occupy, which the trust obtained 

under previously discriminatory legislation and which enabled it to benefit 

from one of the worst facets of apartheid should be capable of conversion 

to ownership to enable the trust to pursue a commercial development on 

the property from which only it will benefit contrary to the interests of the 

greater community of Sterkspruit and in the absence of any review 

procedure. 

Record: vol. 2/p. 133/para. 34 

 18.2. position, as set out above, was entrenched by the Black Areas Land 

Regulations, 1969 (Proclamation R188 of 1969) ("the regulations"). 

Record: Vol. 2/p. 135/paras. 45 and 49 

18.3. The first respondent requires the property for use by the people of 

Sterkspruit. This public interest must surely prevail as overriding the 

narrow commercial interests of the trust. 

19. The applicants' attempt to invoke the provisions of section 25 (6) of the 

Constitution in support of its contentions is unfortunate. They contend, incorrectly 
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so, that the permission to occupy constitutes tenure of land which is legally 

insecure as a result of the racially discriminatory laws in terms of which it was 

granted to the trust. In this regard, the following: 

19.1. section 25 (6) of the Constitution envisages legislation to redress the 

wrongs caused, inter-alia, by legislation such as the legislation referred to in 

paragraph 

15, above; 

19.2. the applicants now endeavour to portray the trust as being a victim of the 

Native Trust and Land Act. Whilst this Act was undoubtedly racially 

discriminatory, the trust, in no way, can be described as a victim of its 

provisions. This Act was designed rather to deprive Black persons of rights 

in land and to confine their rights to occupy land to certain "released 

areas"; 

19.3. the trust, rather than being deprived of a right in land, to the exclusion of 

Black persons, was, for nominal payment, granted an indefinite right to 

occupy the property in order to further its business of recruiting 

mineworkers for migratory labour. 

Record: vol. 3/p. 248/para. 29 
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20. Thus, rather than being the victim of previously discriminatory legislation, the trust 

was its beneficiary. It rings hollow, therefore, now to endeavour to rely on the 

provisions of section 25 (6) of the Constitution. 

Section 3 of the Act is unconstitutional 

21. Section 3 of the Act is unconstitutional in that it: 

21.1. infringes section 9 of the Constitution and, in particular, section 9 (2); 

21.2. amounts to the arbitrary deprivation of property as envisaged in section 25 

of the Constitution; and 

21.3. fails to provide for adequate review mechanisms to allow for interested 

parties to challenge the automatic conversion of land tenure into 

ownership by interested and affected parties. 

22. The preamble to the Act states that it is intended to provide for the upgrading and 

conversion into ownership of certain rights granted in respect of/and  

23. In Rahube v Rahube and Others 2018 (1) SA 638 (G') at paragraphs [48] 

and [50] the following was said in respect of the Act: 

"[48] ...on its face (ex facie) and to the extent that it's legislative scheme was aimed at 

providing full ownership rights to those whose tenure rights fell short of ownership, may 

have been a well-intentioned legislative intervention. Well-intentioned reasons for 

legislation, however, should not be the end of an enquiry into possible discrimination or 
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other constitutional violations. The effects of the legislation on the rights and interests of 

the affected individuals should be at the heart of the inquiry. 

[50] It must, accordingly, follow that the land tenure rights that the Upgrading Act sought 

to recognise and convert may well have been acquired under a legislative or regulatory 

scheme that was discriminatory." 

24. The abovementioned remarks are apposite in the instant matter. The trust's 

original permission to occupy was acquired in terms of the racially discriminatory 

legislation and in the circumstances referred to in paragraph 16, above. The 

personal right so acquired was without more simply entrenched by the regulations. 

The regulations therefore perpetuated the racially discriminatory regime 

established by the aforesaid legislation. 

Why section 3 of the Act infrinqes sections 9 and 25 of the Constitution 

25. Land is a scarce resource within the area of jurisdiction of the first respondent. The 

property has been identified by the first respondent as an ideal site to which to 

relocate hawkers. The property is prime land situated in the central district of 

Sterkspruit. 

Record: vol. 2/pp.135-6/para. 49 

26. Section 9 (2) of the Constitution contemplates legislation and other measures 

designed to protect or advance persons or categories of persons previously 
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disadvantaged by unfair discrimination. Such categories of persons would include 

the residents of Sterkspruit and its informal traders. 

27. By allowing the trust, without more, to convert its personal right of occupation to 

ownership of the property as a result of a permission to occupy granted in terms of 

racially discriminatory legislation, unfairly discriminates against the people of 

Sterkspruit, generally, and more specifically against the informal traders and their 

customers who would benefit if the property were to be used to accommodate 

them to provide a safer environment for them to advance themselves economically 

and for their customers. 

28. By allowing the trust to obtain ownership of the property through the vehicle of a 

clearly unconstitutional section 3 of the Act perpetuates a situation in terms of 

which the residents of Sterkspruit have been deprived of the use of a prime piece 

of property, a large portion of which has hitherto been unoccupied and unused. 

29. Section 152 of the Constitution, inter-a/ia, enjoins municipalities such as the first 

respondent to promote social and economic development and promote a safe and 

healthy environment for the people living in its area of jurisdiction. As such it owns 

properw as the custodian of its residents. It wishes to use the property to this end. 

By depriving it of the properties its people, in turn, will be deprived of the benefits 

of social and economic development and a safe environment. 
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The lack of adequate review mechanisms in section 3 of the Act 

30. The following findings expressed in paragraphs [59-60] of Rahube(GP) apply with 

equal force in respect of section 3 of the Act: 

"[59] The Upgrading Act's automatic conversion mechanism, the lack of notice of the 

conversion and the absence of a procedure for raising issues with the conversion of land 

rights into ownership, defy the audi alterem partem principle... 

[60] Accordingly, this mechanism is not reconcilable with the purport and spirit of the 

Constitution and democracy based on human dignity and equality not to mention the 

right to adequate housing." 

31. The abovementioned findings were confirmed by this honourable court in 

paragraphs [52-59] of its judgment in v Rahube pnd Others [2018] ZACC 42. 

32. Section 3(1)(a)(i) of the Act is of no assistance to the first respondent as the 

properw is situated in a formalised township. Similarly, section 24D does not assist 

the first respondent or interested parties. 

Rahube (CC) paras. [57-59] 

33. Section 3(1B) of the Act relates only to the implementation of the conversion 

process envisaged in section 3(1) and offers no assistance to interested parties 

other than the owner of the property concerned. 
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Suspension of the order of invalidity 

34. In the affidavit deposed to on behalf of the third respondent in the High Court it 

was stated that there is an envisaged amendment to the existing land tenure 

legislation. 

This process was underway but would take time to complete. 

Record: Vol. 4/p. 306/paras. 41-2 
 

35. If the order of the High Court is confirmed it would be just and equitable to 

suspend the order of invalidity, particularly in the light of the order if this 

honourable court in Rahube (CC) at paragraph [75], order 2. (d) in terms of which 

the order of constitutional invalidity in that matter was suspended to allow the 

legislature time to introduce a constitutionally permissible procedure for the 

determination of rights of ownership and occupation of land in the context of 

section 2 of the Act. Surely it should be given a similar opportunity in respect of 

section 3. 

Conclusion 

36. Thus: 

36.1. section 3 of the Act should be found to be constitutionally invalid; 

36.2. the order of the High Court should not be confirmed, in such 

circumstances; 
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36.3. alternatively, if the order of the High Court is confirmed the order of 

invalidiö/ should be suspended in line with this honourable court's order in 

Rahube (CC) referred to in the preceding paragraph. 

CHAMBERS PORT ELIZABETH a JOHANNESBURG 
05 MARCH 2019 
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