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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO: CCT 308/2018  

In the matter between: 

GRAHAM ROBERT HERBERT N.O. First Applicant 

KEVIN LAWRENCE COTTERELL N.O. Second Applicant 

DAWN EARP N.O. 

Third Applicant 

JAMES THOKOANA MOTLATSI N.o. Fourth Applicant 

STEWART STRAUSS TRUSWELL                                                                                                       Fifth Applicant 

 (In their respective capacities as trustees of the Teba Property Trust registration number 194/93) 

and 

SENQU MUNICIPALITY First Respondent 

REGISTRAR OF DEEDS, MTHATHA Second Respondent 

THE MINISTER OF RURAL DEVELOPMENT AND LAND 

REFORM 

Third Respondent 

 

FIRST RESPONDENT'S ANSWERING AFFIDAVIT 
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I, the undersigned, 

MXOLISI MAXSON YAWA  

hereby make oath and state that: 

1 I am employed as the municipal manager of the first respondent ("the municipality"). As 

such I am duly authorised to initiate litigation, to that end depose to affidavits on the 

municipality's behalf through its delegation framework. 

2 The first respondent is a local municipality in the province of the Eastern Cape duly 

established in terms of section 12 of the Local Government: Municipal Structures Act, 

117 of 1998. In keeping with the provisions of the Local Government: Municipal Systems 

Act, 32 of 2000, the official address of the municipality is 19 Murray Street, Lady Grey. 

3 The facts herein contained are, unless the contrary appears from the context, 

within my own knowledge and are true and correct. Where I make legal 

submissions, I do so on the advice of my legal representatives which advice I 

accept as correct. 

4 I have read the founding affidavit of the applicants ("the trust") in this matter in 

which they seek to confirm the order by His Lordship Mr Justice Maiusi given on 

11 October 2018 in the Eastern Cape Division (Grahamstown) of the High Court of 

South Africa ("the High Court") that reads as follows: 

Section 1 of the Land Affairs Genera/ Amendment Act 61 of 1998 and 

section 254 Of the Land Tenure Rights Act 112 of 1991 are inconsistent 

with the Constitution to the extent that they exclude section 3 of the 
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Tenure Act frorn application of the Tenure Act to the whole of the 

Republic and that they are accordingly invalid to the extent of that 

inconsistency; 

682 Section 25A of the Tenure Act be read as excluding the reference to 

section 3 therein; 

68.3 The first respondent and the third respondents are ordered to pay 
the costs of the applicants, including the costs of two counsel; 

68.4 The matter is referred to the Constitutional Court for confirmation in 

terms of section 172(2)(a) of the Constitution.  

5 The municipality does not oppose the application but seeks further relief and I will deal 

with this aspect in greater detail below. 

CONDONATION 

6 I seek condonation on behalf of the municipality for the late filing of this affidavit. The 

municipality was advised not to appeal the judgment of the High Court. as it supports 

the view that constitutionally valid litigation providing for the upgrading of land tenure 

should apply throughout South Africa. After further consideration by its legal 

representatives, the municipality was advised that it would be advisable to file an 

affidavit in conjunction with its heads of argument to be of assistance to this honourable 

court. 
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7 The late filing is not ma/a fide on the part of the municipality. When it was explained to 

the municipality that it would be prudent to file an affidavit, the municipality acted 

promptly. 

8 The municipality received the papers in this matter while most of its staff had left for the 

December holiday period. At that stage the municipality was under the impression that 

there was no urgency and only set dates to consult with its legal representatives with 

regards to the issue of the heads of argument in accordance with the directives issues by 

the honourable Chief Justice in December 2018. When I met to discuss the issue of the 

heads of argument with the municipality's attorney it transpired that it might be 

necessary to file this affidavit. This position was not definite as there was a further 

meeting set up for our legal representatives to consider whether the municipality should 

only file heads of argument or whether it should also file an affidavit. 

9 A meeting between the municipality's attorney and its counsel was held on 15 February 

2019 and it was only at this meeting that the municipality was advised that it should file 

this affidavit to be of assistance to this honourable court given that this matter is of great 

public importance and furthermore that it will have an impact on the municipality's 

duties in terms of legislation and the Constitution of the Republic of South Africa, 1996 

("the Constitution"). 

10 I, therefore, respectfully ask that this honourable court condone the late filing of the 

municipality's affidavit. The municipality does not oppose the late filing of the applicant's 

application. 



 

PURPOSE OF THIS AFFIDAVIT 

11 The municipality asks that section 3 of the Upgrading of Land Tenure Rights Act, 

122 of 1991 ("the Act") be declared to be unconstitutional and, for that reason, 

not to confirm the order of the High Court. 

12 The municipality has not appealed against the order of the High Court but it seeks further 

relief in terms of this honourable court's powers in terms of section 172 of the 

Constitution. The order of invalidity, if confirmed, will have a bearing on the 

municipality's obligations in terms of the Constitution to ensure service delivery and, as 

such, it asks that this honourable court suspend the order of invalidity, if confirmed, and 

give Parliament an opportunity to ensure that as a municipality the first respondent is 

not left without any remedy as there is scarcity of land in the area of jurisdiction of the 

municipality. 

SECTION 3 OF THE ACT IS UNCONSTITUTIONAL 

13 The municipality seeks an order declaring section 3 of the Act to be invalid with reference 

to the recently reported judgment in Rahube v Rahube and Others 

2018 (1) SA 638 (GP) which was later confirmed by this Honourable Court in Rahube v 

Rahube and Others (CCT319/17) [2018] ZACC 42; 2019 (1) BCLR 

125 (CC) on 30 October 2018. 

14 Section 3 of the Act is unconstitutional in that it: 

14.1 infringes section 9 of the Constitution and, in particular, section 9 (2); 
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14.2 amounts to the arbitrary deprivation of property as envisaged in section 25 of the 

Constitution; and 

14.3 fails to provide for adequate review mechanisms to allow for interested parties to 

challenge the automatic conversion of land tenure into ownership by interested and 

affected parties. 

15 By allowing the trust, without more, to convert its personal right of occupation to 

ownership of the property as a result of a permission to occupy granted in terms of 

racially discriminatory legislation, unfairly discriminates against the people of Sterkspruit, 

generally, and more specifically against the informal traders and their customers who 

would benefit if the property were to be used to accommodate them to provide a safer 

environment for them to advance themselves economically and for their customers. 

16 By allowing the trust to obtain ownership of the property through the vehicle of a clearly 

unconstitutional section 3 of the Act perpetuates a situation in terms of which the 

residents of Sterkspruit have been deprived of the use of a prime piece of property, a 

large portion of which has hitherto been unoccupied and unused. 

17 Section 152 of the Constitution, inter-a/ia, enjoins municipalities such as the first 

respondent to promote social and economic development and promote a safe and 

healthy environment for the people living in its area of jurisdiction. As such it owns 

property as the custodian of its residents. It wishes to use the property to this end. By 

depriving it of the property its people, in turn, will be deprived of the benefits of social 

and economic development and a safe environment. 
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SUSPENSION OF THE DECLARATION OF INVALIDITY 

18 I have been advised that this honourable court has the power, if it confirms the order of 

the High Court, to suspend the operation of that order to afford Parliament and affected 

parties time to ensure that their houses are in order. 

19 As for the municipality, the property in question ("the property") has been identified for 

different projects within the municipality as the municipality is the registered owner of 

the property. The core of this was to ensure that it caters for those who need it for their 

sustenance such as hawkers and also to ensure safety for commuters within the town of 

Sterkspruit. 

20 The property has been identified as the ideal site to relocate hawkers who are currently 

trading near the entrance of Zastron Road, Sterkspruit, on the sidewalk, which has 

become a traffic hazard. Many people travel on that route to get to the town's 

commercial centre. The municipality is trying to put in place measures for safety before 

people are injured or even worse lose their lives. Furthermore it wishes to create an 

environment where informal traders can operate freely and safely and, hopefully, 

prosper economically. 

21 Furthermore, the property is central and ideal for development of the town as it is 

situated in the central business district near a taxi rank and therefore hawkers would be 

easily accommodated and would make their living thus reducing crime which is brought 

by high unemployment rates. Commuters would have more easy and safe access to the 

hawkers. 
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22 The applicants have not been utilising the whole property in question and therefore it 

remains under-utilized, to the detriment of the people of Sterkspruit. The municipality 

wishes to use this land to ensure that it meets its constitutional obligations and 

moreover, to promote economic empowerment in Sterkspruit. 

23 The development that the municipality proposes is to ensure further that the congestion 

in the central business district of Sterkspruit is eliminated and that a more organised 

manner of trading with hawkers and those who might wish to establish new ventures are 

accomodated and monitored. This is all part of the masterplan to ensure the urban 

renewal of Sterkspruit. 

24 Finally, it would be just and equitable to suspend the order as land in Sterkspruit is an 

emotive and contentious issue and the municipality needs time to prepare an 

implementation plan in the light of the order and to take all steps necessary to plan the 

way forward and also to ensure that it is not in contempt of a court order. 

25 I respectfully ask that if the honourable court confirms the order of the High Court that it 

suspend the order for period of 12 months so that the municipality may liaise with the 

third respondent if it is of the view that the best option would be to expropriate the 

property in the public interest. Such a decision cannot be taken in a haphazard manner. 

CONCLUSION 

26 In the circumstances, the municipality seeks an order condoning the late filing of this 

affidavit, further for this honourable court to exercise its broad powers in terms of 

section 172 of the Constitution and declare section 3 of Act unconstitutional and an order 
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suspending the order of invalidity if this honourable court is minded to confirm the order 

of the High Court. 

 

I certify that the above signature is the signature of the deponent and that he has 

acknowledged to me that he knows and understands the contents of this Affidavit, which 

Affidavit was signed and sworn before me at  on this the day of 

 2019 in accordance with the requirements of Government Notice 

No. R 1258 dated 21 July 1972 as amended by Government Notice No. R 1648 dated 19 

August 1977.  

COMMISSIONER OF OATHS 

 

David Thomas 

PRACTICING ATTORNEY 
EX OFFICIO COMMISSONER OF OATHS 

BOWES MCDOUGALL INC. 
27APnnce Alfred street, Queenstown • 5320 RSA 


