
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

                                                                                 CASE NO:      /18 

 

EC CASE NO:      2457/2016 

In the matter between: 

 

 

GRAHAM ROBERT HERBERT N.O. First Applicant 

KEVIN LAWRENCE COTTERELL N.O. Second Applicant 

DAWN EARP N.O. Third Applicant 

JAMES THOKOANA MOTLATSI N.O. Fourth Applicant 

STEWART STRAUSS TRUSWELL N.O. Fifth Applicant 

(In their respective capacities as trustees of 

the TEBA PROPERTY TRUST, registration 

number 194/93) 

 

and 

 

 

SENQU MUNICIPALITY First Respondent 

REGISTRAR OF DEEDS, CAPE TOWN Second Respondent 

THE MINISTER OF RURAL 

DEVELOPMENT & LAND REFORM 

 

Third Respondent 

  

FOUNDING AFFIDAVIT 
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I, the undersigned, MICHAEL CHARLES WHITE, do hereby make 

oath and state: 

1. I am an attorney of the High Court of South Africa practising 

as such as director of Lexicon Incorporated, attorneys of Port 

Elizabeth and I am and at all material times have been, the 

attorney for the Applicants, who are the trustees of the TEBA 

Property Trust. For convenience and dependent upon the 

context, I will refer herein to the Trust and/or the Applicants 

collectively as “the Trust”. 

2. The facts deposed to by me herein are within my personal 

knowledge, save as is stated or appears from the context to 

the contrary, and are both true and correct.  

3. I am authorised to bring this application on behalf of the Trust. 

4. The First Applicant is Graham Robert Herbert, in his 

representative capacity as a trustee of the Trust, which has its 

address at 121 Eloff Street Extension, Selby, Johannesburg. 
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5. The Second Applicant is Kevin Lawrence Cotterell in his 

representative capacity as a trustee of the Trust of the above 

address. 

6. The Third Applicant is Dawn Earp in her representative 

capacity as a trustee of the Trust of the above address. 

7. The Fourth Applicant is James Thokoana Motlatsi in his 

representative capacity as a trustee of the Trust of the above 

address. 

8. The Fifth Applicant is Stewart Strauss Truswell in his 

representative capacity as a trustee of the Trust of the above 

address. 

9. The First Respondent is the Senqu Municipality, a category B 

municipality, duly established as such in terms of the 

provisions of section 12 of the Local Government: Municipal 

Structures Act, 117 of 1998 and which for the purposes of 

section 115(3) of the Local Government: Municipal Systems 

Act, 32 of 2000 has its address at Office of the Municipal 

Manager, 19 Murray Street, Lady Grey, Eastern Cape and is 

represented by the attorneys to which the notice of motion has 

been directed on its behalf.. 
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10. The Second Respondent is the Registrar of Deeds, Cape 

Town, the public official having responsibility for the 

registration of deeds and who has jurisdiction for the area of 

the First Respondent of New Revenue Building, 90 Plein 

Street, Cape Town. No substantive relief was sought against 

the Second Respondent in the Court a quo or is sought herein 

he having been cited by virtue of his interest in the matter. He 

did not oppose the application in the Court a quo. 

11. The Third Respondent is the Minister of Rural Development 

and Land Reform of care of the State Attorney, Western 

Road, Port Elizabeth. 

RELIEF SOUGHT 

12. The Applicants seek an order in the following terms: 

12.1. Condoning the late filing of this application; 

12.2. Confirming in terms of section 172(2)(a) of the 

Constitution, the order of His Lordship, Mr Justice 

Malusi given on 11 October 2018 in the Eastern Cape 

Division (Grahamstown) of the High Court of South 

Africa that: 



5 
 

12.2.1. section 1 of the Land Affairs General 

Amendment Act, 61 of 1998 and section 25A of 

the Land Tenure Rights Act, 112 of 1991 are 

inconsistent with the Constitution to the extent 

that they exclude section 3 of the Tenure Act 

from application to the whole of the Republic 

and that they are accordingly invalid to the 

extent of that inconsistency; 

12.2.2. section 25A of the Tenure Act be read as 

excluding the reference to section 3 therein; 

12.2.3. the First and Third Respondents are ordered to 

pay the costs of the Applicants, including the 

costs of two counsel. 

12.3. That such of the Respondents as may oppose this 

application, be jointly and severally liable for the 

Applicants’ costs of suit, including the costs of two 

counsel; 

12.4. For further or alternative relief. 

CONDONATION 

13. The learned Judge a quo’s judgement in this matter was 

handed down on 11 October 2018 and I was on that day 

provided with a copy of the order only by my Grahamstown 

correspondent (who was subsequently unfortunately unable to 
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provide me with a copy of the full judgement and in fact left 

me under the impression that only an order had been 

delivered and not the comprehensive judgement). 

14. I nevertheless immediately made contact with junior and 

senior counsel (the former having been involved in this matter 

from its commencement and who had been responsible for 

settling the application papers and preparing the heads of 

argument, and the latter having come into the matter 

somewhat later) and sought advice as to the appropriate steps 

to be taken by the Trust. 

15. Junior counsel advised me that given the automatic referral 

process provided for in Rule 16 of the Rules of the above 

Honourable Court (“the Rules”) it was not strictly necessary for 

the Trust to bring an application in terms of Rule 16(4) of the 

Rules, but that it would be preferable for the Trust to be able 

to present argument to the Court and to this end to be on the 

record as having brought such an application. He further 

advised that it would be in the interests of justice for the Trust, 

which had raised the constitutional issue in the first place, to 

present its case to this Court. 
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16. Junior counsel advised me however that he was appearing in 

a lengthy part heard trial, set down for further hearing from 15 

October 2018 to 14 December 2018, and would be involved in 

pre-trial consultations from 12 to 14 October 2018 and in 

further such consultations and preparation during out of court 

hours whilst the trial was running and that he was accordingly 

unable to assist with preparation of these papers at that time. 

17. I accordingly provided senior counsel with the brief 

memorandum from junior counsel containing the above advice 

and enquired whether he would be in a position to draft a 

founding affidavit and notice of motion. Whilst he did express 

some reservations as to his immediate availability I 

understood him to accept the brief. In any event, I thereafter 

laboured under what later appeared to be the 

misapprehension that he was busy with the task. 

18. I was at the time embroiled in the legal work of a complex 

corporate restructuring and confess that I did not adequately 

diarise the matter to follow up on progress and ensure that the 

time limits provided for in the Rules would be complied with 

and I lost track of the time. On one or two occasions thereafter 



8 
 

I did leave messages on senior counsel’s cell phone but did 

not receive any response. 

19. On 12 November 2018, given my continued inability to make 

contact with senior counsel, I spoke to junior counsel. He 

indicated to me that the 15 day time period for submission of 

the application had expired and that an application for 

condonation would be necessary. He further indicated to me 

that whilst he was still bound up in the lengthy trial, he would 

be able to make some time available during the course of the 

forthcoming weekend i.e. on 17 and 18 November 2018 to 

prepare draft papers for my consideration. He has duly done 

so in the form of this affidavit. In addition to that he was able 

to obtain a copy of the judgement in the Court a quo which he 

provided to me. 

20. Whilst I unreservedly concede that the responsibility for 

ensuring that compliance with the time limits within which this 

application is to be brought remained my responsibility, I felt 

somewhat secure in what I believed was the knowledge that 

senior counsel was busy with the papers. That 

notwithstanding, I take full responsibility. However, I 

respectfully submit that it would be in the interests of justice 
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for this Court to have the opportunity to hear from the Trust on 

what is an important Constitutional issue. I further respectfully 

submit that for the reasons more fully set out hereunder, the 

Trust has a reasonable prospect of persuading the Court that 

the declaration of invalidity by the learned Judge a quo should 

be confirmed. 

21. Further, neither the First nor Third Respondent has lodged a 

notice of appeal in terms of Rule 16(2) of the Rules. I am 

advised that it is likely that the Honourable Chief Justice will 

issue directions requiring at least the Third Respondent to 

place submissions before the Court.  

22. In the circumstances I respectfully request the Court not to 

visit the adverse consequences of my failure on the Trust by 

depriving it of the opportunity to be heard and accordingly to 

condone the late filing of these papers. 

BRIEF BACKGROUND  

23. In the Trust’s application in the Court a quo, it initially sought 

declaratory relief to the effect that a Permission to Occupy 

relating to Erf 88 Sterkspruit (“the Property”) held by the Trust 

is a land tenure right as referred to in Item 2 of Schedule 2 of 
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the Upgrading of the Land Tenure Rights Act, 112 of 1991 

(“the Tenure Act”) and an order directing the First Respondent 

to give effect to the conversion of the right represented by the 

Permission to Occupy into ownership in the names of the 

Applicant. 

24. When filing its answering affidavit, the First Respondent raised 

a point of law to the effect that by virtue of the inclusion of 

s25A of the Tenure Act pursuant to s1 of the Land Affairs 

General Amendment Act, 61 of 1998 (“the Amendment Act”), 

s3 of the Tenure Act (which provides for the mechanism of 

conversion of a land tenure right to ownership) does not apply 

to the Property. 

25. The Trust amended its notice of motion to add a prayer for a 

declaratory order to the effect that s1 of the Amendment Act 

and s25A of the Tenure Act are inconsistent with the 

Constitution to the extent that they exclude s3 of the Tenure 

Act from the application of the Tenure Act to the whole of the 

Republic and that they are accordingly invalid to the extent of 

that inconsistency and at the hearing of the matter sought a 

further order consequential to the aforegoing to the effect that 

s25A be read as excluding the reference to s3 therein. 
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26. The parties agreed that the above issues be heard separately 

and the matter was set down for argument on that basis. 

APPLICATION FOR CONFIRMATION OF ORDER 

27. The matter was duly argued and in his judgement dated 11 

October 2018 (“the Judgement”) the learned Judge a quo 

found for the Trust and granted the order it is sought to 

confirm as reflected in 12.2 above (“the Order”). 

28. The Judgement comprehensively sets out the material 

background facts and the legal arguments raised by the 

parties. I understand that it is not necessary for the purposes 

of this application to repeat all that is contained therein. Whilst 

the Rules provide for the transmission of the Order by the 

Registrar of the Court a quo to the Registrar of this Court, it is 

not apparent whether this Court will have been given access 

to the Judgement and accordingly a copy thereof is annexed 

hereto marked MCW1. 

29. As appears from paragraphs 15 to 16 thereof, the Trust 

contended: 



12 
 

29.1. that it is the legitimate occupier of the Property as the 

holder of a Permission to Occupy in respect of the 

Property 

29.2. that the Permission to Occupy is a land tenure right as 

referred to in Item 2 of Schedule 2; 

29.3. that it is accordingly entitled to have that right 

converted into ownership by the registration of the 

Property in the name of the Trust and accordingly to 

require the Municipality to submit a deed of transfer to 

the Second Respondent for this purpose as provided in 

s3(1) of the Tenure Act. 

30. The First Respondent contended in turn that when the Tenure 

Act came into effect on 1 September 1991 it had no legislative 

effect in the area of the then Republic of Transkei; that it is old 

order legislation as defined in Item 1 of Schedule 6 to the 

Constitution and that pursuant to Item 2(2)(a) thereof does not 

have wider application, territorially or otherwise than it had 

before the coming into effect of the 1993 Constitution unless 

subsequently amended to have a wider application. 
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31. It was contended further that pursuant to the amendment of 

the Tenure Act by the Amendment Act the provisions of the 

Tenure Act shall apply throughout the Republic, but “excluding 

sections 3, 19 and 20” and accordingly that s3 of the Tenure 

Act does not apply to the Property. 

32. The Trust in turn contended as set out in the Order. It is 

respectfully submitted that the learned Judge a quo correctly 

accepted the Trust’s argument that s25A of the Tenure Act if 

read without the exclusionary provisions contained therein, 

gives effect to the purpose anticipated in Item 2(2)(a) of 

Schedule 6 to the Constitution which was to ensure 

consistency of application of the provisions of the Tenure Act 

throughout the Republic. 

33. It was further contended that s25A whilst the exclusionary 

provisions are included therein is inconsistent with the rights 

enshrined in sections 9(1) and 25(1) of the Constitution and 

that if the section is read with the exclusionary provisions 

severed therefrom, such inconsistency is removed (although 

the Trust’s rights are not affected by the words “excluding 

sections 19 and 20” and it accordingly has no standing to seek 

the removal of those words). 
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34. The question of inconsistency with s9(1) is addressed in 

paragraphs 24 to 32 of the Judgement. It is respectfully 

submitted that the learned Judge a quo correctly found that 

the exclusionary clause in s25A unfairly and arbitrarily 

discriminates between the holders of two categories of land 

tenure rights in that the holders of the said rights are not 

treated equally. The different treatment of the holders of land 

tenure rights mentioned in Schedule 1 and Schedule 2 of the 

Tenure Act respectively does not constitute “mere 

differentiation” and that there is no “government purpose” 

underlying the inclusion of the exclusionary provision nor is 

there a rational relationship between the differentiation and 

the purpose of the Tenure Act. 

35. It is submitted that the learned Judge a quo correctly 

discounted the faint argument raised for the First Respondent 

that Schedule 1 rights are strong and absolute rights whilst 

Schedule 2 rights are somehow “different, weaker” in finding 

that the effect of the exclusionary provision is to deprive some 

of the holders of a category of land tenure rights of the 

opportunity to convert tenure rights into ownership. It was 

further found that there is no rational relationship between the 

differentiation and the purpose stated in the preamble and that 
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accordingly the differentiation amounts to unfair discrimination 

which impacts the Trust unfairly and which accordingly 

infringes s9(1) of the Constitution. 

36. It is submitted that it was further correctly found that the 

inclusion of the exclusionary provision is entirely arbitrary. In 

this regard, the Third Respondent conceded that “it does not 

appear that there is any justifiable basis for the geographical 

limitation imposed by s25A of the Act” and further stated that it 

is the policy position of the Third Respondent that there is no 

reason in law or logic for the provisions of the Tenure Act not 

to be applicable to the entire Republic. 

37. The learned Judge further concluded that the effect of the 

legislation is to reintroduce discrimination based on homeland 

boundaries into the conversion of land tenure rights. 

38. It was further contended by the Trust that s25A of the Tenure 

Act is inconsistent with s25(1) of the Constitution. In 

considering the arguments raised by the parties, the learned 

Judge a quo concluded that on an objective assessment a 

permission to occupy land constitutes property for the 

purposes of s25(1) and that s25A extends this right by 
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providing that it may be converted into ownership and 

accordingly does not create a new right that was non-existent 

before the promulgation of the Tenure Act. The exclusionary 

provision deprives the Trust of the opportunity to apply for the 

conversion of the permission to occupy into ownership and is 

accordingly deprived of property as envisaged in s25(1) of the 

Constitution. 

39. It was further found that the Amendment Act provided no 

reason whatsoever for the exclusionary provision and that its 

inclusion in the law is accordingly arbitrary. 

40. It is further submitted that the arguments raised on behalf of 

the First Respondent to the effect that the Property was not 

within a “Black area” or that Sterkspruit was not at all relevant 

times a township were given the short shrift they deserved by 

the learned Judge a quo. 

41. It was accordingly found that s25A of the Tenure Act is 

inconsistent with the rights in sections 9 and 25 of the 

Constitution. It was submitted by the Trust that severance of 

the numeral “3” from the exclusionary provisions would 
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remove that inconsistency and that it would accordingly be 

just and equitable for the Court to order accordingly. 

42. It is submitted that the learned Judge a quo had careful regard 

to the principles enunciated by this Court when requested to 

sever words from a Legislative provision. The Third 

Respondent referred to prior attempts to remove the 

inconsistency and to subsequent steps taken to comply with 

the State’s obligation to introduce the Act of Parliament 

contemplated in s25(6) of the Constitution and Parliament’s 

obligations in terms of s25(9) to pass such legislation. 

43. The Trust contended that a severance of the reference to s3 

of the Tenure Act could have no possible effect on the 

process of the enactment of the body of the Bill introduced to 

Parliament in July 2017 which it was contended would resolve 

the inconsistency and that the Third Respondent had not put 

up any facts on the basis of which it may be contended that 

good reasons exist for the suspension of an order of invalidity. 

44. The learned Judge a quo referred to the undertaking of the 

Third Respondent to this Court on 18 February 2010 that 

legislation to replace the unconstitutional Communal Land 
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Rights Act would be passed (by which date there had already 

been a 13 year delay in finalising the legislation). The Bill in 

question was introduced only in July 2017 since when a 

further 16 months have passed. The Third Respondent has 

put up no facts to justify the delays or to support his request 

for a suspension of the declaration of invalidity. It is 

accordingly submitted that the Court a quo correctly found that 

such suspension should not be ordered. 

CONCLUSION 

45. It is accordingly respectfully submitted that the declaration of 

invalidity in paragraph 1.1 of the Order as well as the ancillary 

order in paragraph 1.2 of the Order fall to be confirmed, 

together with the costs order in paragraph 1.3 of the Order. 

46. It is further respectfully requested that the Trust be afforded 

the opportunity to submit oral argument (supported to the 

extent as may be directed by the Honourable Chief Justice, by 

written heads of argument) to this Court on a date to be 

determined. 

 MICHAEL CHARLES WHITE 
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I CERTIFY that the Deponent has acknowledged that he knows and 

understands the contents of this affidavit which was signed and 

sworn to before me on this… day of November 2018 at Port 

Elizabeth. In administering the oath, the requirements of Regulation 

R2477 dated 16 November 1984, as amended, have been complied 

with. 

 

COMMISSIONER OF OATHS  

 


