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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

Case No: CCT 212/2018 
Patent Case No:  98/10975 

  
In matter between:  
  
ASCENDIS ANIMAL HEALTH (PTY) LTD 
formerly CIPLA AGRIMED (PTY) LTD 

Applicant  

  
and  
  
MERCK SHARP DOHME CORPORATION   First Respondent 
  
MERIAL LIMITED (MERIAL LLC) Second Respondent 
  
MERIAL SOUTH AFRICA (PTY) LTD Third Respondent 
  

 
RESPONDENTS’ PRACTICE NOTE 

 

 

1. The nature of the proceedings 

 

1.1. This is an application for leave to appeal against the judgment and 

order of his Lordship Mr Justice van der Westhuizen, sitting as the 

Commissioner of Patents.  Leave to appeal was refused by the 

court a quo and by the SCA on application made to it. 

  

1.2. The judgment of the court a quo concerns two amendment 

applications made in patent infringement proceedings instituted, by 

way of action, by the respondents, as plaintiffs, against the 

applicant, as defendant (the “infringement proceedings”).  The 
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infringement proceedings relate to South African patent 98/10975 

(the “patent”), the term of which has now expired.    

 

1.3. The court a quo:  

 

1.3.1. dismissed the applicant’s application to amend its plea, 

pursuant to which the applicant had sought to delete “lack 

of novelty” as a ground upon which it alleged the patent 

was invalid and had sought to introduce a new ground of 

invalidity, which we shall refer to as “inutility”; and 

 

1.3.2. granted the respondents’ application to amend their 

replication to introduce res judicata as a defence to the 

applicant’s pleaded case that the patent was invalid.     

 

1.4. Although concerned only with the amendment of pleadings, the 

parties are agreed that the judgment finally disposes of the only 

defence pleaded by the applicant in the infringement proceedings, 

namely that the patent is invalid.   

 



3 
 

2. The issues that will be argued 

 

2.1. The issues on appeal relate to (i) whether it is in the interests of 

justice that leave to appeal be granted; and (ii) if so, whether the 

dismissal by the Supreme Court of Appeal of an application for 

revocation of a patent instituted by the applicant against the 

respondents (on the basis that the ground of invalidity relied upon, 

lack of novelty, had not been established), renders the issue of the 

invalidity of the patent, on all potential grounds for invalidity, res 

judicata or otherwise prevents the applicant from seeking to 

invalidate the patent (on other grounds for invalidity) in other 

proceedings on the broader principle (the “Henderson principle” or 

the “once and for all” rule) that to do so would constitute an abuse 

of process.   

 

2.2. The applicant may or may not also seek leave to file a replying 

affidavit in the application for leave to appeal.  In the event that they 

do, it will be opposed. 
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3. Portions of the record that are necessary for the determination of the 

matter 

 

3.1. Volumes 1 and 2 contain the record as it served before the court a 

quo.  Both volumes are relevant and ought to be read. 

 

3.2. The applications for leave to appeal to the court a quo, the SCA (in 

respect of which only the founding affidavit has been included) and 

this court are included in volumes 3 and 4 (pages 203 to 348 

inclusive).  These affidavits largely repeat the facts already set out 

in the affidavits contained in volumes 1 and 2. In the 

circumstances, only the following pages need to be read: 

 

3.2.1. In vol. 3: pages 211, 235 (para 67), 246, 253 (para 9) – 

257 (para 17), 261 (para 29), 282 – 284 (para 87 – 94). 

3.2.2. In vol. 4: pages 307 (para 20), 311 – 315 and 328 (para 

74.2). 

 

3.3. The application for leave to file a replying affidavit commences at 

vol. 4 page 359 and makes up the remainder of the record.  The 

application is not referred to in the applicant’s heads of argument 

and no relief is sought in respect of it in the final paragraph of those 

submissions.   
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4. Estimated duration of argument 

 

2 hours. 

 

5. Summary of the respondents’ argument 

 

5.1. It is not in the interests of justice to grant the applicant leave to 

appeal in this matter.  The application does not raise either a 

constitutional issue or a point of law of general public importance.  

The applicant claims that it does because the decision of the court 

a quo deprives it of its rights of access to the courts and creates an 

inherent bias in favour of patentees (because, so the argument 

goes, patents effectively become immune to attack by interested 

third parties).  This is not correct.  The applicant was given an 

opportunity to revoke the patent in a court of law (both before Teffo 

J and the SCA).  It was not successful in its attempt to do so.  

Having had its opportunity to seek revocation of the patent, the 

applicant cannot now try again, in particular (but without limitation) 

in circumstances where it seeks to do so based on factual 

allegations that were known to it at the time that it brought and 

argued the application for revocation on the first occasion.   

 



6 
 

5.2. The constitutional right of access to courts guaranteed in section 

34 of the Constitution relied upon by the applicant in fact militates 

against the grant of leave to appeal in this case.   In this regard, 

consideration must be had to the judicial delays that would be 

brought about in South Africa if this court was to condone the 

applicant’s conduct in this matter.  Every litigant that appears in a 

court will be entitled to choose which points of fact or law arising 

from the papers it wishes to argue on the day that the matter has 

been set down and, without asking the court for a separation, 

partial stay, partial postponement, a conditional referral to oral 

evidence (or any another appropriate procedural relief),  reserve its 

rights to argue the other points at some other time.  The effects that 

this would have on the administration of justice are self-evident. 

 

5.3. The only other argument advanced by the applicant in this context 

is that the judgments of the court a quo change the law of res 

judicata.  This is not correct.  The court a quo applied two 

established principles of our law, res judicata and the Henderson 

principle (or once and for all rule), to the facts of this case.  The 

effect of their judgments is, only, to prevent the applicant re-

litigating a matter that has already been determined by the SCA. 
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5.4.  Insofar as the merits of the appeal are considered, the respondents 

submit that the issue of the validity of the patent is res judicata 

following the dismissal by the SCA of an application for revocation 

of the patent instituted by the applicant against the respondents.  

The cause of action determined by the SCA, in proceedings 

between the same parties, concerned the invalidity of the patent.  

That cause of action is therefore res judicata on established 

principles.    

 

5.5. Even if not res judicata in the strict sense (without making any 

concession in this regard), it is clear that re-litigating the validity of 

a patent in the way that the applicant seeks to do constitutes an 

abuse of process.   

 

5.6. It is, thus firstly, inappropriate, and an abuse of process, for the 

applicant to seek to resuscitate it case based on obviousness in 

circumstances where it:  

 

5.6.1. adduced the evidence relevant to the obviousness attack 

that it wishes to advance in the revocation application 

already determined by the SCA (the evidence overlapping 

to a considerable extent with the novelty attack also 

advanced in the revocation application in that both attacks 
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are based on the prior disclosure in the same earlier 

patent); 

 

5.6.2. despite threatening to do so, did not seek to separate the 

obviousness attack from the novelty attack or otherwise 

postpone the revocation hearing insofar as it related to the 

obviousness attack; and 

 

5.6.3. having been warned of the consequences of doing so, 

elected not to argue its obviousness attack at the revocation 

application and thus abandoned it.   

 

5.7. Insofar as the new ground of invalidity based on inutility is 

concerned, there is no reason why the applicant could not have 

advanced this ground in the revocation application.  The facts 

pleaded in support of it are not new.  The attack has always been 

available to the applicant.   It ought not to be permitted to raise the 

attack now, for the first time, after the revocation application has 

been dismissed.   
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6. List of authorities upon which particular reliance will be placed 

 

6.1. Chiron Corporation and Others v Organon Teknika Ltd (no. 14) 

(1996) FSR 701 

 

6.2. Sibeka and Another v Minister Of Police And Others 1984 (1) SA 

792 (W) 

 

6.3. Bernert v ABSA Bank Ltd 2011 (3) SA 92 (CC) 

 

6.4. Equity Aviation Service (Pty) Ltd v Commission of Conciliation, 

Mediation, and Arbitration and Others 2009 (1) SA 390 CC 

 

6.5. Custom Credit Corporation (Pty) Ltd v Shembe 1972 (3) SA 462 (A) 

 
6.6. Shoe Machinery Company v Cutlan 1896 (1) (Ch) 667  

 
6.7. Clipsal Australia (Pty) Ltd and Others v Gap Distributors (Pty) Ltd 

and Others 2009 BIP 261 

 
6.8. Alcatraz Integrated Intelligent Systems (Pty) Ltd v Integra-Set (Pty) 

Ltd 2010 BIP 94 (CP) 

 
6.9. Consol Ltd t/a Consol Glass v Twee Jonge Gezellen (Pty) Ltd & 

Another 2005 (6) SA 23 (C) 
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6.10. CTP Ltd and Others v Independent Newspaper Holdings Ltd 1999 

(1) SA 452 (W) 

 
6.11. Janse van Rensburg and Others v Steenkamp and Another; Janse 

van Rensburg and Others NNO v Myburgh and Others 2010 (1) SA 

649 (SCA) 

 
 

Lionel Bowman SC 

Gavin Marriott 

20 February 2019 


