
  IN  THE  CONSTITUTIONAL COURT   

FOR  THE  REPUBLIC  OF  SOUTH  AFRICA 

CC Case No: 212/18 
 Case No: (Patent No.) 98/10975 

SCA Case No: 617/2018 
  
In the matter between  
  
  
ASCENDIS ANIMAL HEALTH (PTY) LTD 
Formerly CIPLA  AGRIMED  (PTY)  LTD 
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and   
  
  

MERCK  SHARP  DOHME  CORPORATION  First Respondent/Plaintiff  
  
MERIAL  LIMITED  (MERIAL  LLC) Second Respondent/Plaintiff  
  
MERIAL  SOUTH  AFRICA  (PTY)  LTD Third Respondent/Plaintiff  
  
  
  

  

ANSWERING  AFFIDAVIT  
IN THE APPLICATION TO CONDONE THE FILING OF A REPLYING AFFIDAVIT 
  

 

I, the undersigned, 

WILLEM ADRIAAN VAN ROOY 

do hereby make oath and state that: 

1 I am a director at DM Kisch Inc.  DM Kisch Inc are the attorneys of record for 

the respondents in this application and in the proceedings to which it relates.  

I am the director responsible for the matter.  

2 The facts set out in this affidavit are within my personal knowledge and are 

true and correct. 
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3 I am authorised by the respondents to oppose the application by the 

appellant (“Cipla”) to file a replying affidavit in its application for leave to 

appeal to this court.      

INTRODUCTION 

4 Cipla first attempted to file a replying affidavit in this application on Friday, 14 

September 2018.  Despite the rules of this court limiting both the founding 

and answering affidavits in applications of this sort to 40 pages, the replying 

affidavit was 72 pages long.  I understand that the Registrar of this court 

refused to accept the filing of the replying affidavit on the basis that this 

court’s rules do not permit the filing of a replying affidavit and Cipla had not 

sought leave of this court to do so.    

5 On 20 September 2018, Cipla filed a notice of motion in which it sought leave 

to file a replying affidavit and a 74-page affidavit in support thereof.  Save for 

12 new paragraphs (paragraphs 3 to 15), which purport to support the 

application for leave to file a replying affidavit, the affidavit is identical to the 

replying affidavit that Cipla attempted to file on 14 September 2018.  Thus, 

although the 74-page affidavit is headed “APPLICANT’S AFFIDAVIT IN THE 

MATTER OF AN APPLICATION IN TERMS OF RULE 32(2)” it is (save for 

the 12 paragraphs I have referred to) in fact a replying affidavit in the 

application for leave to appeal and I shall therefore refer to it simply as “the 

replying affidavit” in what follows.   
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6 The respondents oppose the application for leave to file a replying 

affidavit on several grounds, which I have set out below.  I have not dealt 

with the merits of what Mr Bacon has said in the replying affidavit because 

to do so would result in the filing of yet another set of affidavits dealing 

with the merits of Cipla’s application for leave to appeal.  My failure to do 

so should not, however, be understood to be an acceptance of anything 

that Mr Bacon says in the replying affidavit. 

GROUNDS OF OPPOSITION 

7 First, for the reasons already explained, Cipla has, through the procedure of 

applying for leave to file a replying affidavit, in fact already done so.  This is in 

itself an abuse and ought, in my respectful submission, to result in the 

dismissal of the application for leave to file a replying affidavit without more.   

8 Secondly, the replying affidavit serves the improper purpose of (re-

)arguing the case for Cipla.  In ordinary motion court proceedings, the 

primary purpose of a replying affidavit is to put up facts that refute the 

respondents’ case.
1
  Cipla, however, maintains that the facts in this 

application are “largely common cause” following the filing of the 

answering affidavit;
2
  and that the sole purpose of the replying affidavit is 

to assist this court in understanding the case law relevant to this 

application.
3
   On its own version, therefore, the replying affidavit is 

                                            
1
  Reiter v Bierberg 1938 SWA 13. 

2
  Paragraph 17 of the replying affidavit. 

3
  Paragraphs 5 to 15 of the replying affidavit. 
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improper.  Moreover, with respect, this court does not need the assistance 

of Mr Bacon to understand the case law relied upon by the respondents in 

support of their case.     

9 Thirdly, the vast majority of the replying affidavit serves only to re-argue 

the points already made by Cipla in its founding affidavit.  In this regard, 

paragraphs 21 to 51, although couched in the language of a reply, in fact 

serve only to make precisely that same submissions already made by 

Cipla in its founding affidavit.   The section of the replying affidavit 

responding directly to my answering affidavit (paragraphs 53 to 203) is 

repetitive in the extreme, both of the founding affidavit and paragraphs 21 

to 51 of the replying affidavit.  

10 Indeed (and this is the fourth ground of opposition), the only parts of the 

replying affidavit that are “new” ought properly to have been dealt with in 

the founding affidavit.   

10.1 I refer in particular in this regard to the 20-page response at 

pages 46 to 66 of the replying affidavit to paragraph 49 of my 

answering affidavit.  This section contains a detailed analysis of 

the cases upon which the respondents rely in support of their 

plea of res judicata and abuse of process.  The cases dealt with 

at pages 46 to 66 of the replying affidavit have, however, been 

relied upon by the respondents from the outset.  In this regard, I 

attach, marked “RA-1” the pages from the heads of argument 

filed by the respondents in the proceedings before Louw J in 
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February 2016, where reliance was first placed upon these cases 

by the respondents’ counsel.  The cases were, furthermore, 

relied upon by Louw J in his judgment (paragraphs 10 and 11) 

and by Van Der Westhuizen J in his judgment (footnotes 5 and 

7).  If Cipla disputed the respondents’ reliance on these cases or 

the court’s findings made on the strength of these authorities, it 

ought to have explained the basis upon which it did so in its 

founding affidavit.   It is improper for it to do so now for the first 

time in reply. 

10.2 In similar vein is the point now made for the first time in 

paragraphs 10 to 12 of the replying affidavit that the court a quo 

has undermined the application of the Vexatious Proceedings 

Act, 3 of 1956.  The point ought to have been made in the 

founding affidavit so that the respondents could have had an 

opportunity to answer it.  The point is in any event ill-conceived.  

First, the ratio of the court a quo’s  judgment, set out in 

paragraphs 17 to 22 of its judgment, is based squarely on res 

judicata (and not on the basis that Cipla’s plea of invalidity was 

vexatious or an abuse).  Secondly, the court did not extend the 

common law in this regard.  The principle that a case can be 

dismissed as an abuse (outside of the ambit of the Vexatious 

Proceedings Act) has been consistently recognised, including in 
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paragraphs 27 to 30 of the Janse van Rensburg
4
 case relied 

upon by Cipla (in that case, the principle is referred to as the 

“once and for all” or “Henderson” principle).   

11 Finally, insofar as the point made in paragraph 9 of the replying affidavit is 

concerned, there is no merit in the claim that the respondents have 

“destroyed their own case” in paragraph 88.3 of my answering affidavit.  

The respondents’ case is, and has always been, that Cipla’s cause of 

action is that for the invalidity of the patent (as opposed to the particular 

ground upon which the patent is said to be invalid).  When read in that 

context, it is clear that the respondents made no concession at all in 

paragraph 88.3 of my answering affidavit.  

CONCLUSION 

12 The filing of a 74-page replying affidavit without leave to do so and which 

seeks only to either repeat the arguments previously made by Cipla or 

advance arguments which ought to have been made in the founding 

affidavit constitutes another abuse of process by Cipla.   

13 I ask that the application for leave to file the replying affidavit be dismissed 

with costs, including the costs of two counsel, on an attorney and own 

client scale. 

 

                                            
4
  Janse Van Rensburg And Others NNO v Steenkamp And Another; Janse Van Rensburg And 

Others NNO v Myburgh And Others 2010 (1) SA 649 (SCA). 
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 DEPONENT 

SIGNED and SWORN to on this            day of                              2018 the deponent having sworn 
that he knows and understands the contents of this affidavit, that the oath that he takes is binding 
on his conscience and that the contents of this affidavit are both true and correct. 
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