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I, the undersigned,  

BRIAN BACON, 

do hereby make oath and say that: 
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1. I am an adult male, patent attorney practising as such at 2nd Floor, Mariendahl 

House, Newlands on Main, Main Road, Newlands, Cape Town.  I am the attorney of 

record for Ascendis Animal Health (Pty) Ltd, formerly Cipla Agrimed (Pty) Ltd, the 

appellant which applies for leave to appeal to this honourable Court.   

 

2. The facts to which I depose in this affidavit are true and correct and are, unless 

otherwise indicated by me or by the context, within my personal knowledge and 

belief.  I have represented the appellant since the inception of the litigation between 

the parties. 

 

3. I have been duly authorised to bring this application for leave to appeal to this 

honourable Court following leave to appeal having been refused by the Court a quo 

and by the SCA, as well as for an order that the costs of the application for leave to 

appeal be costs in the appeal. 

  

THE PARTIES 

 

4. The appellant is Ascendis Animal Health (Pty) Ltd, formerly Cipla Agrimed (Pty) 

Ltd, a company duly registered in accordance with the Company Laws of the 

Republic of South Africa with registration number 2004/021847/07 and with its 

registered office at 31 Georgian Crescent, Bryanston, Johannesburg, Gauteng. 

 

5. The appellant is a South African company trading in the field of agricultural remedies 

and carries on business in direct competition with the respondents.   



P a g e  | 3 

 

 

 

6. The first respondent is Merck Sharp Dohme Corporation of 126 East Lincoln Avenue, 

Rahway, New Jersey, 07065, United States of America.  The first respondent is the 

first plaintiff in the infringement action and the first respondent in the revocation 

application. 

 

7. The second respondent is Merial Limited, a company with limited liability by shares 

registered in England and Wales, Registration number 3332751 with its registered 

office at P O Box 327 Sandringham House, Sandringham Avenue, Harlow Business 

Park, Harlow, Essex, CM 19 5QA, England, United Kingdom and domesticated in 

Delaware, USA as Merial LLC with a place of business at 3239 Satellite Boulevard, 

Duluth, Georgia 30096, United Stated of America. The second respondent is similarly 

a respondent in the revocation matter and a plaintiff in the infringement matter. 

 

8. The third respondent is Merial South Africa (Pty) Ltd, a company duly registered in 

accordance with the Company Laws of the Republic with its registered office at 

Deloitte & Touche House, 221 Waterkloof Road, Waterkloof, Pretoria, South Africa. 

 

9. The first and second respondents are the registered proprietors of South African 

Patent 1998/10975 entitled “Long Acting injectable Formulations Containing 

Hydrogenated Castor Oil” (“the patent”) and the third respondent is a registered 

licensee under the patent. 
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BACKGROUND TO THE APPEAL  

 

10. This is an application in terms of Rule 19 for leave to appeal to the above honourable 

Court from the judgment of the Commissioner of Patents in patent infringement 

proceedings.  The Commissioner refused leave to appeal.  An application to the 

Supreme Court of Appeal for leave to appeal was also refused.  There is no other 

application for leave to appeal save for the present application. 

 

11. This appeal concerns the extension of the res judicata rule far beyond the parameters 

within which it has been applied by our Courts in the past.  It also concerns the 

categorisation by the Commissioner of all grounds of invalidity of a patent which are 

listed in separate sub-sections in the Patents Act, each requiring different facts to be 

proved, as a single cause of action.  Thirdly, it also concerns the punishing of a party 

that has failed to apply formally for a separation of issues (or causes of action) in 

patent revocation proceedings by denying that party the right to rely on the informally 

“separated” defence in both the revocation matter and also in separate patent 

infringement proceedings. 

 

THE RELEVANT HISTORY 

 

12. During June 2011 the appellant instituted revocation proceedings, in the prescribed 

application format, in terms of section 61(1) of the Patents Act No. 57 of 1978 (“the 
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Act”) to revoke the respondents’ patent.  Two separate grounds of invalidity were 

pleaded based on two separate sub-sections of the Act, namely that it was not new 

within the meaning of section 25(5) and (6) (lack of novelty) and that it did not 

involve an inventive step within the meaning of section 25(10) (obviousness). 

 

13. The respondents, as the joint patentees, instituted a separate action against the 

appellant during October 2011 seeking to interdict alleged patent infringement and 

damages.  The appellant did not counterclaim for revocation, it defended the action 

by pleading invalidity of the patent on the basis that it lacked novelty and that the 

invention was obvious. The co-existence of two such proceedings as separate matters 

between the same parties is not unusual. 

 

14. A successful application for revocation would have removed the patent from the 

Patents Register, which is a remedy in rem affecting the Patents Register and thus 

anyone with an interest in the claimed invention.  A successful invalidity defence to 

the infringement claim permits the patent to remain on the Register
1
.  In such 

circumstances, however, the patentee would not try to enforce the patent against a 

third party.  Revocation proceedings are governed by section 61 and the invalidity 

plea by section 65(4) of the Act. 

 

15. The respondents’ applied to stay their own infringement action pending the final 

outcome of the “co-pending application for revocation”.  At the revocation hearing in 

                                                           
1
 Burrell SA Law of Patents and Design Third Edition p 349 para 7.13.4 
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the motion court, the appellant requested the Court, without bringing a formal 

application, to separate the lack of novelty issue from the inventiveness issue.   

 

16. This made practical sense and was also convenient as novelty could be decided on the 

papers alone by comparing the relevant texts, while the obviousness question required 

the oral evidence of experts in order to be decided.   Also, the successful revocation 

of the patent based on lack of novelty would have brought all proceedings to an end 

without any necessity for a decision on obviousness. 

 

17. The appellant’s heads of argument made specific reference to the fact that in the event 

that it should become necessary “application will be made for the matter to be 

referred for the hearing of oral evidence on the second challenge to the patent … the 

ground of obviousness” and further that “if the court finds that the lack of novelty 

challenge is unfounded the challenge to the patent will continue on the basis of 

obviousness and oral evidence will then be required to resolve that issue”.   

 

18. The appellant accordingly expressly reserved the right to proceed with the second 

claim should this become necessary.  It neither abandoned nor waived the 

obviousness attack on the validity of the patent.   

 

19. The Commissioner found that the invention lacked novelty and revoked the patent.  

There was no mention whatsoever of the obviousness issue in either the judgment or 

the order.  Respondents subsequently successfully appealed against the order and the 

Supreme Court of Appeal (hereinafter “the SCA”) set aside the revocation thereby 

reinstating the patent registration.   
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20. It is significant to mention that the respondents’ application for leave to appeal made 

no mention whatsoever of the obviousness issue.  They confined their appeal to the 

revocation based on lack of novelty alone.  There was furthermore no appeal against 

the fact that the Commissioner had made no finding on or even mention of the 

obviousness claim or that the claim had been left undecided.   

 

21. It is important for this appeal that the obviousness claim was not dismissed on any 

ground, whether for want of prosecution or abandonment or waiver.  The appellant 

has relied on the fact that where there is no judicial decision on a pleaded claim, 

where it has not been mentioned in any judgment at all at all, the claim remains a live 

claim, which may still be prosecuted. 

 

22. In their appeal, the respondents (then as appellants) confirmed this position by 

correctly stating in their practice note that the appeal was confined to the attack on the 

patent “based on the ground of lack of novelty”.  Their heads of argument mentioned, 

in passing, that the appellant had not “persisted with” the attack on obviousness in the 

Court a quo but they stated expressly that: “The threatened application for referral is, 

however, not a matter which is in issue in this appeal, which is limited to the finding 

of the court a quo that the patent is invalid on the ground of lack of novelty”.   

 

23. The respondents therefore agreed that the revocation appeal concerned only the claim 

and the decision based on lack of novelty.  In fact, both sides were thus ad idem on 

this question at that stage – no court had decided the obviousness claim.   
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24. The SCA, furthermore, had no jurisdiction to decide the obviousness question as it 

formed no part of the respondents’ application for leave to appeal, in addition to 

having been expressly disavowed by them as an issue in their appeal.  In the event, 

the Supreme Court of Appeal overturned the Commissioner’s revocation on the 

ground of novelty but made no order in relation to the question of obviousness. 

 

 

25. It is common cause that there has been no decision by the Commissioner of Patents 

on the merits of the inventiveness challenge whether in the revocation application or 

the action proceedings.  Equally, as it has not yet been included in the pleadings, there 

is no decision on the merits of the inutility challenge to the validity of the patent.  

This latter claim forms part of the application to amend the plea in the infringement 

action.  In the premises, neither the revocation nor the infringement matters have been 

formally concluded.   

 

26. Subsequently to the SCA appeal the respondents demanded that the appellant 

conceded overall defeat as the SCA judgment, they claimed, had decided all issues of 

validity of the patent in question.  They asserted that the remaining defence could not 

be proceeded with on the grounds that invalidity of the patent was res judicata or that 

the appellant had abandoned or waived its right to proceed with this defence. 
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27. The respondents also claimed that the fact that the SCA issued a section 74
2
 

declaration of validity of the claims of the patent in order to assert that the 

obviousness issue is no longer a live question between the parties. 

 

 

 

28. A “Certificate of validity” is something of a misnomer
3
, it does not purport to be a 

certificate that a claim of a patent is valid, but certifies only that the validity of the 

claim was placed in issue and that the claim was found to be valid.  It would be better 

named a certificate of contested validity.  Certification puts parties on notice that such 

party may be liable for a special costs order.  This, it is submitted is a very different 

consequence to final certification that prevents any further challenge to the claims. 

 

29. The appellant, however, did not concede to this demand and wished to proceed with 

its defence to the infringement action. It brought an application to amend its plea in 

the infringement action to remove the plea of lack of novelty, as this had been finally 

decided, and to add to the remaining plea of obviousness an additional defence based 

on the cause of action that the patent was in valid for inutility.  The respondents in 

turn applied to amend its revocation to plead res judicata to the appellant’s plea. 

 

                                                           
2
  Section 74 of the Patents Act reads as follows: “Certification of validity 

(1) If in any proceedings the validity of any claim in a complete specification is in issue, the commissioner 
or the court, as the case may be, finding that claim to be valid, may certify to that effect. 
(2) If in any subsequent proceedings the validity of that claim is unsuccessfully attacked by any party, that 
party shall, unless the commissioner or the court, as the case may be, otherwise directs, pay to the other 
party his full costs, charges and expenses as between patent agent or patent attorney or attorney and 
client so far as that claim is concerned. 

3
  Burrell’s South African Patent and Design Law  at p 402-403 



P a g e  | 10 

 

30. Both parties’ amendment applications were heard together.  As respondents put it in 

their heads of argument “the same issues arise for determination … namely whether 

or not a final judgment (in this case by the SCA) on the question of whether or not a 

patent is invalid for novelty renders the question of whether or not the patent is 

invalid (on any ground) res judicata as between the parties”.   

 

JUDGMENT IN THE AMENDMENT APPLICATIONS FINALLY 

DETERMINATIVE OF THE INFRINGEMENT ACTION 

 

31. While this appeal therefore appears to concern only the two amendment applications 

in the infringement action, the Patent Commissioner held expressly, at paragraph 22 

of the judgment, that ”the validity of the patent is res judicata between the parties”.  

This finding finally determines the appellant’s challenges to the respondents’ patent 

and has the effect of terminating both the appellant’s ability to defend the 

infringement claim and to proceed with its patent revocation application. 

 

32. The appellant is now in a position where it has been deprived of the right to rely upon 

two undecided defences – obviousness and inutility – to the infringement action, on 

the basis that a final decision on lack of novelty has been handed down in the 

revocation application.  This is so notwithstanding that no decision has been made on 

the merits of obviousness or of inutility, whether they arise in the revocation 

application or in the separate infringement action.   

 

33. The judgment of the Commissioner of Patents therefore deprives the appellant of the 

right to continue to defend the infringement action (or to prosecute further the 
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undecided ground in the revocation matter) on the basis of a non-decision pertaining 

to obviousness in the revocation application. 

 

34. The present appeal, in essence, has its roots in the appellant having elected to proceed 

at the first revocation application hearing with the lack of novelty claim only and to 

hold the remaining claim over, pending the outcome of the first claim.  Had there 

been a formal application to separate the two issues in terms of Rule 33(4) and an 

order obtained to stand one issue over until the finalisation of the other, no claim of 

res judicata could ever have been contemplated at all.   

 

35. The issue at hand is not, therefore, that it is as a matter of principle, unacceptable to 

separate hearings and to subject the respondents to two hearings, one for each ground 

of invalidity.  Louw J, in finding in favour of the respondents in an urgent interdict 

application, held that it would clearly have been a convenient to deal with these issues 

in this way and this finding has never been challenged.   

 

36. The real case for the respondents is that, as the separation procedure was allegedly 

flawed and the separation was not formalised, the result is that the second claim 

cannot be pursued because the entire challenge, on all grounds, is deemed to be res 

judicata.  A procedural flaw, if it be such, is therefore the sole basis for the argument 

that invalidity on all grounds, even those never prosecuted, or decided, or yet 

introduced, is res judicata.   
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37. An attempt is made to bolt onto this argument the suggestion that all grounds of 

invalidity constitute one cause of action and that a decision in respect of one 

challenge to validity is somehow a decision that extends to all potential or existing 

grounds.  The respondents’ case is that a decision by default on one ground of 

invalidity would rule out the challenger from pursuing any other grounds of 

invalidity, not only the one dismissed for procedural reasons. 

 

 

38. The respondents’ patent will be immune to serious allegations and evidence of 

invalidity, it will remain on the Register and will be enforceable against the appellant 

due to a procedural question in the revocation matter, without the merits of its validity 

being tested in Court.  What is essentially a default position will protect the patent, 

sustain the respondents’ monopoly and preclude normal competition, where there is 

no justification for that monopoly in law. 

 

 

 

THE AMENDMENT APPLICATIONS 

 

39. The Patent Commissioner refused the appellant’s amendment and granted the 

respondents’ amendment, thereby deciding the infringement action in favour of the 

respondents.  The Commissioner held, expressly, that there is no merit in the 

argument that each ground for revocation in the Patents Act constitutes a separate 
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cause of action.  He held
4
 that the cause of action is the invalidity of the patent, which 

may be attacked on the various grounds stipulated in the Act.   

 

40. He also held
5
 that the appellant had abandoned the second ground of invalidity before 

the Commissioner, namely, lack of inventiveness, when it argued the revocation 

matter for the first time. The Commissioner held too, notwithstanding the uncontested 

evidence to the contrary, that “neither Teffo J., nor the [respondents] were aware of 

any reservation on the part of the [appellant] to rely upon that ground of alleged 

invalidity of the patent” and also that “the validity of the patent is res judicata 

between the parties”. (para 22) 

 

41. Based on the facts set out above and on the legal principles dealt with hereinbelow, I 

respectfully submit that the Commissioner erred in coming to the conclusions set 

forth in his judgment and order. 

 

THE APPLICATION FOR LEAVE TO APPEAL 

 

42. This application for leave to appeal concerns arguable points of law of general public 

importance as well as the unconstitutional deprivation of the appellant’s right to 

defend itself in a patent infringement action instituted by the respondents. 

 

43. The arguable points of law are: 

 

                                                           
4
 Judgment paragraphs 13 to 15 

5
 Judgment paragraph 17 and paragraph 22 
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43.1 whether, as a consequence of an informal request by the applicant in 

patent revocation proceedings (the appellant herein) to defer one of two 

conveniently separable grounds for revocation, without a formal 

separation application in terms of Rule 34, which is followed by a final 

judgment dealing only with the first such ground for revocation, the 

appellant should be deprived of the ability to proceed on the second 

undecided challenge subsequent to a final decision on the first ground; 

 

43.2 whether the failure to bring a formal separation application in terms of 

Rule 34 in the revocation proceedings (if that failure does deprive the 

appellant of the right to proceed with the second ground for revocation), 

also deprives the appellant of the right to rely on the second ground for 

invalidity of the patent as a defence in separate and concurrent patent 

infringement proceedings instituted by the respondents, for which no 

hearing has taken place.    

 

43.3 stated differently the question is whether a procedural failure to separate 

issues formally in one matter deprives the appellant of the right to rely on 

the undecided (informally separated) ground for invalidity as a defence in 

the concurrent and separate infringement matter by virtue of the 

application of res judicata or issue estoppel; 

 

43.4 whether all of the sub-sections of the Act which set forth the requirements 

for the validity of a patent – and which include a wide range of 
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requirements such as obviousness, novelty, inutility, fraud and 

proprietorship dealing with the validity of patent – all constitute one, 

single cause of action, being invalidity of a patent, or whether each sub-

section constitutes a separate and individual cause of action by virtue of 

the fact that each one requires proof of a different set of factual 

circumstances; and 

 

43.5 whether the certification of validity by the Supreme Court of Appeal in 

terms of section 74, which heard an appeal limited to the question of 

novelty of the invention only, and where there was no appeal concerning, 

and hence no appellate jurisdiction to deal with, the question of 

obviousness (or inutility), includes certification of the claims in the patent 

specification in relation to other separate grounds of revocation, or 

invalidity. 

 

44. The application for leave to appeal is against the whole of the judgment and order of 

His Lordship Mr Acting Justice CJ van der Westhuizen of 23 March 2018, sitting as 

the Commissioner of Patents, when that Court refused the appellant’s application to 

amend its plea and granted leave to the respondents to amend their replication.   

 

45. The application is also for leave to appeal the SCA’s refusal of leave to appeal from 

the Court of the Commissioner of Patents to that Court and also the order for costs 

awarded against the appellant, dated 27 July 2018 and handed down on 30 July 2018. 

 

46. I annex hereto copies of the following relevant documents: 
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46.1 The revocation judgment of the Commissioner of Patents, marked “BB 1”; 

46.2 The SCA judgment setting aside the revocation, marked “BB 2”; 

46.3 The infringement particulars of claim, marked “BB 3”; 

46.4 The infringement plea marked “BB 4”; 

46.5 The respondents’ notice of amendment, marked “BB 5”; 

46.6 The appellant’s notice of amendment, marked “BB 6”; 

46.7 the judgment and order of the Commissioner in the amendment 

applications, marked “BB 7”; 

46.7.1 the judgment of the Commissioner in refusing leave to appeal, marked 

“BB 8”; and 

46.8 the order of the SCA refusing leave to appeal and granting the respondents 

costs, marked “BB 9”. 

 

47. The judgment of the Commissioner of Patents, although it concerns the parties’ 

mutual amendment applications, in fact finally decides the revocation and 

infringement matters.  The order of that Court reads as follows: 

 

“(a)  The defendant’s application dated 17 December 2015, in terms of the 

provisions of Rule 28 of the Uniform Rules of Court is dismissed; 

(b) The defendant is to pay the plaintiff’s costs, such costs to include the 

costs of two counsel; 

(c) The plaintiff’s application, dated 12 January 2016, in terms of the 

provisions of Rule 28 of the Uniform Rules of Court is granted; 
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(d) The defendant is to pay the plaintiff’s costs, such costs to include the cost 

of two counsel.” 

 

 

 

48. I now turn to the arguments that were raised in opposing the appellant’s amendment 

application. 

 

SEPARATION OF ISSUES CONVENIENT IN THE CIRCUMSTANCES 

 

49. The general practice in our Courts is to encourage the separation of defences or 

claims where this might lead to finality of litigation without the necessity for dealing 

with every pleaded issue.  Rule 33 (4) of the Uniform Rules of Court leans decidedly 

in favour of separating issues where this is convenient.   

 

50. Deciding one claim solely on the papers separately from a second claim which 

required oral evidence from foreign based experts would fall within the definition of 

what is considered convenient.  This is particularly so where a finding of invalidity on 

the first claim, that of novelty, would obviate the necessity for a hearing on the 

second claim, that of obviousness, entirely. 

 

51. If separation is convenient and would for this reason have been granted after a formal 

application, then separation per se does not give rise to a plea of res judicata. The 

principle is obviously applicable otherwise there would never be any separation of 
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issues as the separating party would risk losing the right to rely on the remaining 

issues if the first claim failed and reliance on the second claim became necessary. 

 

52. This principle applies whether or not the two claims constitute aspects of a single 

cause of action or whether they constitute two separate causes of action.  In addition, 

as it is an accepted procedure, the separation of issues per se would also not twice vex 

the opposing party by giving rise to more than one hearing, which was the 

respondents’ chief complaint.   

 

53. Where separation is not formally sought by way of an application, but where it was 

sought informally in circumstances where it was as a fact convenient, allowing a plea 

of res judicata to prevent the appellant from proceeding with the second claim after 

resolution of the first claim would be to consider the form of the separation procedure 

to be more important than the ultimate desirability of the separation of the issues in 

principle.  This would prevent a convenient separation, which is considered to be a 

desirable outcome, on the basis of a procedural defect in the process alone
6
.   

 

54. Form would triumph over substance and justice would be denied.   The SCA has held 

that technicality in the law is not an end in itself.  Legal validity is concerned not with 

technical, but also with substantial correctness.
7
. 

 

55. In CC v CM
8
, the principle that a Court will consider whether questions of law or fact 

may be decided separately before others or whether the issues sought to be separated 

                                                           
6
  The appellant does not concede that it erred in the manner in which it sought to separate the claims, but the 

Commissioner has found that it did err by not bringing a formal application to separate. 
7
  Westinghouse Electric Belgium SA v ESKOM Holdings (Soc) Ltd and Another 2016 (3) SA 1 (SCA) at 

para 35 
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may be conveniently separated was reaffirmed.  In fact, the norm is to separate where 

this is appropriate.  It went further to hold that the Court is obliged to order separation 

unless it determines that the issues cannot be conveniently separated.   

 

56. The Commissioner of Patents clearly adopted this approach at the revocation hearing, 

although it was not expressly verbalised, and the Commissioner considered that it 

would be prudent to decide the question of lack of novelty on the papers and to allow 

the question of inventiveness, which required oral evidence, to stand over.  The 

Commissioner gave judgment on the novelty point and made no reference at all to the 

obviousness claim. 

 

57. On the application of these principles, it is extremely unlikely that the Commissioner 

would have intended to dismiss – by default and without mentioning the claim at all - 

the lack of inventiveness challenge without having heard either argument or evidence, 

particularly where the appellant had made clear its intention to ask that the other issue 

stand over. In point of fact, the Commissioner made no finding on the merits of 

obviousness.  It is inevitable therefore that the question, and the oral evidence 

required to decide the issue, stood over for later determination, as and when or if, 

necessary. 

 

58. The fact that separating issues can be convenient and practical and that to do so 

would not support a plea of res judicata has also been accepted in England and 

Wales. In Chiron Corp v Organon Teknika Ltd
9
 the Court held at pages 707-708 that 

                                                                                                                                                                                           
8
  CC v CM 2014 (2) SA 430 (GJ) p 435/25-27 

9
  Chiron Corp v Organon Teknika Ltd (No 14)[1996] FSR 701 
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even in patent matters there are several options open to a challenger to a patent who 

may wish to separate or postpone a particular issue and to proceed with another.  The 

principle was similarly applied to our practice, up to the judgment under 

consideration. 

 

 

59. Taken to its logical conclusion, the respondents’ argument, and the judgment 

appealed against, has the effect that no separation of issues in a multi-faceted 

challenge to a patent, or any matter, could ever be permitted, even where it might be 

convenient to decide one issue separately from another, because it would “twice vex” 

the other party.  On this view, the inevitable consequence of a dismissal of the 

separated issue would be that the entire challenge would be rendered res judicata 

between the parties.   

 

 

WAIVER 

 

60. The respondents have also argued, although somewhat faintly and with no attempt to 

make out a factual case for the argument, that the appellant has waived its right to 

rely on the obviousness claim that it has pleaded.  To the contrary, the appellant 

expressly reserved the right to continue with the obviousness claim should the novelty 

claim. 

 

61. In our law waiver is not lightly presumed and the onus is upon the party alleging 

waiver to establish conduct that clearly and unconditionally demonstrates the 
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conclusion.  Waiver cannot be found where there is an express declaration reserving 

the right to proceed on obviousness should it be necessary.    

 

62. The appellant did not waive or abandon any ground of attack on the patent. 

 

 

SEPARATE CAUSES OF ACTION AND RES JUDICATA 

 

63. It was a critical part of the judgment a quo that it be held, in dismissing the 

amendment application, that all of the sub-sections of the Act dealing with validity of 

a patent constitute one, single cause of action. 

 

64. An invention will be held to be not new, and hence not novel, under section 61(1)(c) 

and 25(5), (6) and (7) if it forms part of the state of the art immediately before the 

priority date of any claim in respect of that invention.  The state of the art includes all 

matter which has been made available to the public, inter alia, by written or oral 

description and includes a specification, open to public inspection, for a patent. 

 

65. The decision involves analysing the specification and the prior art.  The SCA in 

Monsanto
10

 held that in the interpretation of patents, a specification should be 

construed like any other document, subject to the interpreter being mindful of the 

objects of a specification and its several parts.   Generally, no oral evidence is 

required and the question can be decided on the papers. 

 

                                                           
10  Monsanto Co v MDB Animal Health (Pty) Ltd (Formerly MD Biologics CC) 2001 (2) SA 887 (SCA) at p 891 para 8  
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66. Obviousness raised in terms of section 61(1)(c) and 25(1) requires, on the other hand, 

a consideration as to whether an invention involves an inventive step, in other words 

that it is not obvious to a person skilled in the art, having regard to any matter which 

forms, immediately before the priority date of the invention.  This inquiry requires the 

oral evidence of expert witnesses. 

 

67. The additional challenge which the appellant wishes to introduce is also a separate 

defence to the infringement claim, namely that of inutility.  It depends for its 

existence on section 61(1)(d) of the Act which reads that any person may at any time 

apply in the prescribed manner for the revocation of a patent on the ground that the 

invention as illustrated or exemplified in the complete specification concerned cannot 

be performed or does not lead to results and advantages set out in the complete 

specification. 

 

68. The Act provides for many and varied grounds of invalidity of a patent.  Section 61 of 

the Act - Grounds for application for revocation of patent 

“(1)  Any person may at any time apply in the prescribed manner for the revocation 

of a patent on any of the following grounds only, namely- 

(a) that the patentee is not a person entitled under section 27 to apply 

for the patent [Section 27: the inventor or a person acquiring from 

the inventor the right to apply]; 

(b) that the grant of the patent is in fraud of the rights of the applicant 

or of any person under or through whom he claims; 

(c) that the invention concerned is not patentable under section 25; 
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(d) that the invention as illustrated or exemplified in the complete 

specification concerned cannot be performed or does not lead to 

results and advantages set out in the complete specification; 

(e) that the complete specification concerned does not sufficiently 

describe, ascertain and, where necessary, illustrate or exemplify 

the invention and the manner in which it is to be performed in 

order to enable the invention to be carried out by a person skilled 

in the art of such invention; 

(f) that the claims of the complete specification concerned are not- 

 (i) clear; or 

 (ii) fairly based on the matter disclosed in the 

specification; 

(g) that the prescribed declaration lodged in respect of the application 

for the patent or the statement lodged in terms of section 30 (3A) 

contains a false statement or representation which is material and 

which the patentee knew or ought reasonably to have known to be 

false at the time when the statement or representation was made; 

(h) that the application for the patent should have been refused in 

terms of section 36; 

(i) that the complete specification claims as an invention a 

microbiological process or a product thereof and that the 

provisions of section 32 (6) have not been complied with.” 

69. Section 25 of the Act reads -  Patentable inventions: 
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“(1)  A patent may, subject to the provisions of this section, be granted for any new 

invention which involves an inventive step and which is capable of being used 

or applied in trade or industry or agriculture. 

(2)  Anything which consists of- 

 (a) a discovery; 

 (b) a scientific theory; 

 (c) a mathematical method; 

(d) a literary, dramatic, musical or artistic work or any other aesthetic 

creation; 

(e) a scheme, rule or method for performing a mental act, playing a game 

or doing business; 

(f) a program for a computer; or 

(g) the presentation of information, 

shall not be an invention for the purposes of this Act. 

(3)  The provisions of subsection (2) shall prevent, only to the extent to which a 

patent or an application for a patent relates to that thing as such, anything from 

being treated as an invention for the purposes of this Act. 

(4)  A patent shall not be granted- 

(a) for an invention the publication or exploitation of which would be 

generally expected to encourage offensive or immoral behaviour; 

or 
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(b) for any variety of animal or plant or any essentially biological 

process for the production of animals or plants, not being a micro-

biological process or the product of such a process. 

(5)  An invention shall be deemed to be new if it does not form part of the state of 

the art immediately before the priority date of any claim to that invention. 

(6)  The state of the art shall comprise all matter (whether a product, a process, 

information about either, or anything else) which has been made available to 

the public (whether in the Republic or elsewhere) by written or oral description, 

by use or in any other way. 

(7)  The state of the art shall also comprise matter contained in an application, open 

to public inspection, for a patent, notwithstanding that that application was 

lodged at the patent office and became open to public inspection on or after the 

priority date of the relevant invention, if- 

(a) that matter was contained in that application both as lodged and as open 

to public inspection; and 

 (b) the priority date of that matter is earlier than that of the invention. 

 (8)  An invention used secretly and on a commercial scale within the Republic shall 

also be deemed to form part of the state of the art for the purposes of subsection 

(5). 

(9)  In the case of an invention consisting of a substance or composition for use in a 

method of treatment of the human or animal body by surgery or therapy or of 

diagnosis practised on the human or animal body, the fact that the substance or 

composition forms part of the state of the art immediately before the priority 

date of the invention shall not prevent a patent being granted for the invention if 

the use of the substance or composition in any such method does not form part 

of the state of the art at that date. 
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 (10)  Subject to the provisions of section 39 (6), an invention shall be deemed to 

involve an inventive step if it is not obvious to a person skilled in the art, having 

regard to any matter which forms, immediately before the priority date of the 

invention, part of the state of the art by virtue only of subsection (6) (and 

disregarding subsections (7) and (8)). 

(11)  An invention of a method of treatment of the human or animal body by surgery 

or therapy or of diagnosis practised on the human or animal body shall be 

deemed not to be capable of being used or applied in trade or industry or 

agriculture. 

(12)  Subsection (11) shall not prevent a product consisting of a substance or 

composition being deemed to be capable of being used or applied in trade or 

industry or agriculture merely because it is invented for use in any such 

method.” 

70. The legislated grounds for invalidity of a patent therefore cover a wide range of facts 

and circumstances, so much so that it is inconceivable that all of these grounds and 

sub-sections could constitute a single cause of action, namely, invalidity of the patent.   

71. As was held in Bisonboard Ltd v K Braun Woodworking Machinery, it is a well-

established principle of our law that there is a distinction between causes of action on 

the one hand and legal proceedings on the other
11

.  It is not the legal proceedings that 

might be terminated by res judicata, but the individual causes of action that have 

been decided. 

                                                           
11

  Bisonboard Ltd v K Braun Woodworking Machinery (Pty) Ltd 1991 (1) SA 482 (A) at 486D - E 



P a g e  | 27 

 

72. In addition, there is a further important difference, infringement and revocation 

proceedings are entirely different and separate proceedings brought in terms of 

different sections of the Act. 

73. To hold that all of the subsections constitute one cause of action merely because they 

have the same general result – invalidity of the patent - is to misunderstand 

profoundly the true nature of a cause of action and to confuse the result, or the mere 

existence of proceedings, with the notion of cause of action. 

74. This would mean that an unsuccessful revocation challenge based on lack of novelty 

(section 61(1)(c) and section 25(5) of the Act) would preclude challenges based on 

such disparate issues as: fraud (subsection 61(1)(b)), on inutility (section 61(1)(d)), 

offensive or immoral behaviour (section 61(1)(c) and section 25(4)(a) or that the 

claims are not clear (section 61(1)(f), and so on.  

75. The SCA
12

 has already held that related claims under different sections of the same 

Act constitute individual and separate causes of action, even where the intended result 

would be the same.  The Court found that the respective sections did not create the 

same cause of action, even in the extended sense, and considered it difficult to justify 

the applicability of the issue estoppel rule.  It held that the first duty of the Court is to 

compare the relevant facts of the two cases upon which reliance is placed for the 

                                                           
12

   Janse van Rensburg and Others v Steenkamp and Another; Janse van Rensburg and Others NNO v Myburgh and 

Others 2010 (1)SA 649 (SCA) at para 25 
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contention that the cause of action (in the extended sense of an essential element) is 

the same in both. 

76. It held further that similar provisions in the Insolvency Act 24 of 1936, being ss 29 

and 30, relating to the intention of the insolvent to prefer, while leading to the same 

conclusion, constituted different causes of action because they depended on different 

facts.  This was held notwithstanding that there was some overlap in the facts 

required to support each claim. 

77. This is critical to the appeal.  The Courts a quo have failed to recognise this essential 

requirement for issue estoppel, or res judicata, and have fundamentally altered the 

common law in this regard.  It is now no longer of any importance that the elements 

of the claims, and the facts which are required to be proven, are different, as long as 

the result is the same – such as for example invalidity of the patent - it is now 

considered to be the same cause of action. 

78. The SCA in Janse van Rensburg held, to the contrary, that res judicata in its classic 

formulation would not apply “because a simple comparison of the elements of each 

section shows no commonality of cause of action. The legislation was clearly 

designed to provide remedies sufficient to meet the different circumstances envisaged 

in each of the sections.”  The court rejected the argument that issue estoppel applied 

because the common issue between ss 29 and 30 is an intention to prefer.  The 

common element to prefer also did not render the claims to be the same cause of 

action.  
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79. Similarly, the common element of patent invalidity should not be sufficient to permit 

res judicata to apply.  Where each claim of invalidity requires the proof of different 

elements and facts, these claims constitute different causes of action, albeit that they 

might have the same result. 

80. A consideration of the underlying principles as applied in the common law supports 

this conclusion.  The SCA has held
13

 that the common-law requirements for res 

iudicata are threefold: (a) same parties, (b) same cause of action, (c) same relief.  

Erasmus puts it thus14: “if a party pleads that the point in issue is already res judicata 

because of an earlier judgment in persona, he must show – (a) that there has already 

been a prior judgment; (b) in which the parties were the same; and (c) the same point 

was in issue.”  Furthermore, the prior litigation between the parties must have 

culminated in a judgment, which has a final effect between the parties “based on the 

merits of the point in issue”15.   

81. It is common cause that no Court has decided the merits of the obviousness challenge 

to the validity of the patent under section 61(1)(c) of the Act.  Furthermore, inutility 

has yet to be introduced.  It cannot be correct that res judicata applies, as the 

fundamental prerequisite, namely, that there must be a final judgment on the merits of 

the cause of action, has not occurred.  Even were the consequences of not formally 

applying to separate the issues to be considered to be a default finding against the 

appellant, this would not affect the merits of the claims. 

                                                           
13

  Prinsloo NO and Others v Goldex 15 (Pty) Ltd and Another 2014 (5) SA 297 (SCA) at [10] 
14

  Superior Court Practice Erasmus et al p D1 – 284  
15

  Erasmus op cit D1-284 
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82. Each of the challenges to the patent constitutes a different cause of action, each arises 

out of a different section under the Act and requires different factual evidence to 

prove the claim.  Different issues arise in each case so there can be no question of res 

judicata arising. 

ISSUE ESTOPPEL AND FAIRNESS 

83. In Janse van Rensburg
16

, which discussed in detail the principles pertaining to issue 

estoppel, an extended form of res judicata, the Court confirmed that each case must 

be decided according to its own facts and that the common-law requirements of the 

defence of res judicata were strictly circumscribed, precisely to avoid injustice. 

Considerations of fairness are of decisive importance in the application of issue 

estoppel and the possibility of extending the principles of res judicata to any 

particular case of issue estoppel must be approached with great circumspection. 

84. While the ambit of the exceptio rei judicata has been extended by the relaxation, in 

appropriate cases, of the common-law requirements that the relief claimed and the 

cause of action be the same, where the circumstances justify the relaxation of these 

requirements, those requirements that remain are that the parties must be the same 

(idem actor) and that the same issue (eadem quaestio) must arise. Broadly stated, the 

latter involves an inquiry whether an issue of fact or law was an essential element of 

the judgment on which reliance is placed.  

                                                           
16

  Janse van Rensburg and Others NNO v Steenkamp and Another; Janse van Rensburg and Others NNO v 

Myburgh and Others 2010 (1) SA 649 (SCA) from para 22 onwards 
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85. It held that the recognition of the defence of issue estoppel in such cases requires 

careful scrutiny. Relevant considerations will include questions of equity and fairness 

not only to the parties themselves, but also to others.  Unless carefully circumscribed, 

the defence is capable of producing great hardship and even positive injustice to 

individuals. 

86. In Prinsloo NO and Others17 the SCA reaffirmed that the gist of the plea of 'res 

iudicata' is that the matter or question raised by the other side had been finally 

adjudicated upon in proceedings between the parties and that it therefore cannot be 

raised again. The earlier strict requirements have, however, been relaxed in situations 

which gave rise to what became known as issue estoppel.  

87. The Court held that where the plea of res iudicata is raised in the absence of a 

commonality of cause of action, the terminology is to speak of issue estoppel. The 

defence, however, remains one of res iudicata and the recognition of the defence in 

such cases will require careful scrutiny. Each case will depend on its own facts and 

any extension of the defence will be on a case-by-case basis. Relevant considerations 

will include questions of equity and fairness.  

88. The purpose of res iudicata in the form of issue estoppel is to: 1. prevent the 

repetition of lawsuits between the same parties; 2. the harassment of a defendant by a 

multiplicity of actions; and 3. the possibility of conflicting decisions by different 

courts on the same issue. 

                                                           
17

  Prinsloo NO and Others v Goldex 15 (Pty) Ltd and Another 2014 (5) SA 297 (SCA) at [10] and following 
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89. The learned Judge also emphasised that the Courts realise that relaxation of the strict 

requirements of res iudicata in issue estoppel situations creates the potential for 

causing inequity and unfairness that would not arise upon application of all three 

requirements.  

90. The SCA has therefore repeatedly sounded the warning that a deviation from the 

threefold requirements of res iudicata should not be allowed when it is likely to give 

rise to potentially unfair consequences in the subsequent proceedings. This approach 

is also consistent with the guarantee of a fair hearing in s 34 of our Constitution. 

91. None of the evils which issue estoppel is aimed at avoiding has occurred in this 

matter.  The plea in the infringement action was filed before the revocation hearing 

took place.  It is not a subsequent proceeding.  The obviousness defence had been 

raised in the original pleadings from the outset and was not resorted to only after the 

finalisation of the litigation.   

92. Furthermore, it would be grossly unfair to prevent the defendant from pursuing a 

defence in the already existing infringement action based on a finding that the issue 

has been decided by virtue of an error (if this be correct) or by default, in the 

revocation matter simply because the procedure to separate the issues was not 

adopted.   

93. Particularly so where the appellant expressly reserved the right to proceed on that 

ground should it become necessary and where there was a bona fide intention to 
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separate issues which could conveniently be separated.  The facts do not support a 

finding that there was an abuse of the Court’s process. 

94. These principles were recently reaffirmed in Hyprop
18

 where it was held that if the 

result would operate inequitably, the plea of issue estoppel, even were it to be 

justified on the other grounds, should fail. 

THE AMENDMENTS  

95. The general rule is that amendments will be allowed unless they cause prejudice to 

the other party, or are bad in law.  It is difficult to conceive of any prejudice to the 

respondents in these circumstances as a consequence of either the amendment or the 

de facto separation of issues. 

96. The respondents’ amendment, however, being bad in law as it introduces res judicata 

as a replication to the plea, should not have been permitted.  For this reason, the 

opposition to the respondents’ amendment was good and should have been allowed. 

LACK OF JURISDICTION IN RESEPCT OF OBVIOUSNESS ON APPEAL 

97. In Pharmaceutical Society
19

 the SCA held that leave is a jurisdictional fact for an 

appeal. The Court whose judgment is sought to be appealed must first be approached 

                                                           
18

  Hyprop Investments Ltd and Others v NSC Carriers and Forwarding CC and Others 2014 (5) SA 406 

(SCA) para 23 
19

  Pharmaceutical Society of South Africa and Others v Tshabalala-Msimang and Another; New Clicks South 

Africa (Pty) Ltd v Minister of Health and Another 2005 (3) SA 238 (SCA) at para 22 
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for leave.  If that is granted, the condition is fulfilled. If it is refused, the party 

wishing to appeal has a right to petition the SCA for leave.   

98. The respondents’ notice of application for leave to appeal against the revocation order 

made no reference to the Court’s not having decided the lack of inventiveness issue at 

the first hearing.  It dealt solely with the question which was decided, namely the lack 

of novelty.  

99. The SCA therefore did not deal with lack of inventiveness, for obvious reasons, 

although it was alerted to the issue in the heads of argument.  It also had no 

jurisdiction to do so as it can only contemplate matters brought to it on appeal and 

where there is no appeal it has no power to consider the matter. 

THE GROUNDS OF APPEAL IN THIS MATTER 

100. The grounds for the appeal are that the learned Commissioner erred and misdirected 

himself as follows: 

 

100.1 in holding that the appellant had dealt with the revocation matter in a 

“piecemeal manner” whereas it was in fact convenient, as understood in 

practice and in terms of Rule 33(4), to separate the novelty obviousness 

claims for revocation, as novelty could be decided on the papers whereas 

obviousness required oral evidence from experts and a final decision 

revoking the patent for want of novelty would have been dispositive of 

the entire matter.  Furthermore, any subsequent amendment to the 
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specification would have potentially required a different approach to the 

revocation compared to that pleaded prior to any such amendment
20

. 

 

100.2 by dismissing the appellant’s amendment, the Commissioner elevated 

form over substance and permitted a procedural question in the 

revocation matter to decide the merits of the infringement action thereby 

depriving the appellant of the opportunity to address the merits of the 

defence of obviousness, and that of inutility, in the action, effectively by 

default.  

 

100.3 in holding that the Supreme Court of Appeal, which had not considered 

and had had no jurisdiction to consider the obviousness claim, having 

issued a certificate in terms of section 74 of the Patents Act had declared 

that “all the claims of the patent were valid”, as opposed to having 

certified the claims only in respect of the issue before it, namely, novelty. 

 

100.4 in holding that the relevant cause of action is nothing more than the 

invalidity of the patent, whereas in law: novelty, obviousness and 

inutility constitute separate causes of action either, as grounds for 

revoking a patent in revocation proceedings, or as defences in 

infringement proceedings.   

                                                           
20

  It is possible that after revocation for lack of novelty, the claims could have been amended or reduced to 

give the patent validity once more.  As such a final decision on novelty of the existing claims is not 

necessarily definitive of the dispute. 
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100.5 in failing to consider that a defence to an infringement action falls to be 

considered on a different footing to a challenge to the patent in 

revocation proceedings, particularly when one has regard to the 

constitutional right afforded to a defendant to defend itself against all and 

any claims brought against it.  Furthermore, that the monopoly afforded 

by a patent should not be sustained and protected solely on the basis of a 

procedural issue where there is a case to be met concerning the merits of 

the invalidity of the patent. 

 

100.6 in failing to hold that the authorities referred to: 

 

100.6.1 provide no precedent for the proposition that different 

grounds of invalidity (or causes of action) in terms of 

different sub-sections under the Patents Act may not be raised 

during separate proceedings; 

 

100.6.2 constitute precedent only for a finding that an already decided 

ground of invalidity (e.g. novelty) may not be raised again in 

subsequent proceedings based on new evidence to support the 

same ground and that there is no authority for denying a 

different ground of invalidity (e.g. obviousness) which 

requires different evidence and which is a distinct cause of 

action, in separate or even subsequent proceedings;  
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100.6.3 provide precedent
21

 to support the conclusion that different 

sections under the same Act provide for different causes of 

action where the legislation provides remedies to meet the 

different circumstances envisaged in each section or, to put it 

differently, the same thing must be demanded on the same 

grounds before a plea of res judicata or issue estoppel can be 

upheld. 

 

100.7 in holding that the appellant had abandoned its claim to invalidity on the 

ground of lack of inventiveness, or obviousness, in circumstances where 

the appellant had specifically reserved its right to raise this later, in the 

event that this became necessary and where it did not evince the requisite 

intention to do so; 

 

100.8 in holding, by implication, that an abandonment (if it were such) of a 

claim for the revocation of the patent in revocation proceedings constitutes 

an abandonment of the same claim as a defence in a separate infringement 

action, which defence had already been pleaded and awaited decision; 

 

100.9 in not holding that it would have been just and equitable in terms of the  

common law to find that the appellant should not be deprived of the right 

                                                           
21

  Janse van Rensburg and others NNO v Steenkamp and Another; Janse van Rensburg and others NNO v 

Myburgh and others 2010 (1) SA 649 (SCA) [19] – [20] 
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to defend the action against it, particularly where no decision has been 

made on the merits of either the defence already pleaded or the defence 

which it wishes to plead and where there is no basis for a finding that the 

appellant had committed an abuse of the processes of the Court. 

 

 

100.10 in failing to apply the relevant constitutional principles, when it refused 

the appellant’s application and granted the respondents’ application, in 

that it failed to: 

100.10.1 Consider the provisions of section 34 of the Constitution of 

South Africa which provides that everyone has the right to 

have any dispute decided in a fair public hearing and that, by 

finding as it did, the Court deprived the appellant of this 

right; 

 

100.10.2 Interpret or develop the common law in a manner which 

promotes the spirit, purport and objects of section 34 and 

section 39 of the Constitution in that it extended the ambit of 

the res judicata defence (whether in the strict sense or as 

issue estoppel) beyond that which is fair or just; and 

 

100.10.3 In failing to apply a generous interpretation of the res 

judicata principle over one which is restrictive and 

exclusionary, and which is not consistent with the right of 
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access to courts afforded to everyone in terms of s 34 of the 

Constitution. 

 

PUBLIC INTEREST IN THE APPEAL 

 

101. The questions arising in this appeal affect not only the direct parties, but they have an 

impact on the general body of patentees and potential challengers to patents who will 

in future become involved in litigation that concerns the validity of a patent.   

 

102. There is a considerable element of public interest in this matter as it has resulted in 

unwarranted protection for patentees and has permitted a substantial incursion into 

the right to freedom of trade, based on formalities and without considering the 

substance of the validity of the patent.  It is salutary to note that it is generally only a 

few entities or persons that will have an interest in a particular patent, but that the 

principles applied by the Commissioner in expanding the law pertaining to causes of 

action and res judicata will have a considerable impact on patent enforcement as a 

whole.   

 

103. The principles are also of general application in the common law and the decisions a 

quo have expanded the circumstances where a plea of res judicata could be applied 

well beyond that previously allowed by our Courts.   

 

104. The extension has also removed South African patent law from its previous alignment 

with foreign patent jurisdictions.  It will afford a greater level of protection to 
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patentees than is accepted in other countries and affords a patentee a degree of 

protection beyond that which is envisaged under the Patents Act, which provides for 

many different possible challenges to any particular patent. 

 

105. The issues are accordingly of importance to a sufficiently large section of the public. 

As such the appeal has impacts and consequences which are substantial, broad-based 

and transcend the litigation interests of the direct parties alone.   

 

CONCLUSION 

 

 

106. The appellant’s suggested approach is consistent with the guarantee of a fair hearing 

in s 34 of our Constitution and the requirement to develop our common law in line 

with constitutional principles.  The judgment appealed against has the opposite 

effect.  It deprives the appellant of the defences of obviousness or inutility on the 

basis of what could at best be described as a procedural misstep and ensures the 

unfair resolution of the action. 

 

107. The SCA
22

 has held that it is desirable “that a patent granted for an invention that 

does not meet those criteria may be revoked (s 61(1)(c))” and in fact should be 

revoked.  The Competition Appeal Court
23

 has spoken out against unwarranted 

monopolies “upon the assumption that the public interest is best protected from the 

evils of monopoly”.   

                                                           
22

 Cipla Medpro v Merck para 2 
23

 Competition Commission v South African Breweries and others 2015 (3) SA 329 (CAC)  
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108. To permit the judgment a quo to stand would be to allow form to triumph over 

substance and to allow an undeserving monopoly to survive and to sustain a future 

claim for damages.   

 

109. The judgment serves to add a layer of undeserved protection to the continued 

existence of patent monopolies and undermines general policy considerations that 

would hold that a patentee should only be afforded a monopoly against society where 

there is a clear merit-based justification for the continued existence of that monopoly.  

A patent is after all an exception to the general rules relating to free trade. 

 

110. A collateral consequence of the respondents’ argument is that where no formal 

application for separation is made, but where the Court is requested to consider a 

convenient, separate issue which is ripe for hearing, and it decides only that issue, the 

failure to have sought the separation by means of a formal separation application 

would trigger a res judicata result, preventing the merits of the remaining causes of 

action from being heard.   
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111. In the premises, I pray that the appellant be given leave to appeal to the above 

honourable Court and that the order of costs in the application for leave to appeal 

should be altered to read costs of the application for leave to appeal are costs in the 

appeal, as set forth in the notice of motion to which this affidavit is attached. 

 

___________________ 

DEPONENT 
 

SIGNED AND SWORN BEFORE ME AT CAPE TOWN ON THIS 17
TH

  DAY OF AUGUST 
2018 BY THE DEPONENT WHO DECLARES THAT HE IS AWARE OF THE CONTENT 
OF THIS AFFIDAVIT, UNDERSTANDS IT, CONFIRMS THAT IT IS TRUE AND CORRECT 
AND THAT HE HAS NO OBJECTION TO TAKING THE PRESCRIBED OATH. HE 
CONSIDERS IT BINDING ON HIS CONSCIENCE AND UNTTERED THE FOLLOWING 
WORDS: “SO HELP ME GOD” IN MY PRESENCE. 
 
 

________________________ 
            COMMISSIONER OF OATHS 

 

 

 

 


